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Main points:

e While the Property and Environment Research Center (PERC) does not support most of the
Conservation and Landscape Health Rule, it urges the Bureau of Land Management (BLM) to
retain its conservation leasing provisions. Conservation leasing is a free-market tool to reduce
conflict and encourage voluntary conservation on public lands to reduce wildfire risks, improve
rangeland health, and restore habitat.

e Retaining these provisions is necessary to fulfill the President’s order directing the BLM to
encourage voluntary conservation and to cut bureaucratic delays that hinder environmental
management. Eliminating conservation leasing discourages private, Voluntary investment in
public land conservation, which this administration should be encouraging. Making matters
worse, the BLM holds up administrative withdrawals and regulations as the preferred means of
conserving public lands. These are the very sources of bureaucratic delays that the President
has directed the BLM to cut.

® The BLM’s reasons for rescinding the conservation leasing provisions are inadequate:

o Conservation is a lawful “use” of public lands, and the BLM has no power to
categorically exclude conservation or any other use from the public lands.

o While conservation leasing can preempt other potential uses, this is true of all uses, is
consistent with the multiple-use mandate, and is not the equivalent of a withdrawal.

® Instead of rescinding conservation leasing, the BLM could improve it by:

o Requiring all conservation lessees to be charged a fair-market rate that accounts for the
opportunity cost of any future uses preempted by the lease;

O Better protecting existing users by requiring consent wherever a conservation lease
overlaps with an existing lease or permit;

o Preventing coercion by limiting conservation leases in areas that have been the subject
of recent litigation or charging more for leases to compensate for the lost use; and

o Clarifying how the undue degradation standard will apply to conservation leases to
prevent neglect of public-land management.



PERC opposes the BLM’s proposal to rescind the conservation leasing provisions1 in the Conservation
and Landscape Health Rule, commonly known as the “Public Lands Rule.” Conservation leasing is a
free-market solution that facilitates voluntary, private investment in public-land conservation.’
Rescinding it would be a setback not only for conservation but also for this administration’s policies.
In the Make America Beautiful Again executive order, President Trump directed the BLM to
encourage voluntary conservation efforts and cut bureaucratic delays that hinder environmental

management.4 The proposal offends both policies.
The Property and Environment Research Center

PERC is the national leader in market solutions for conservation, with over 45 years of research and a
network of respected scholars and practitioners. Through research, law and policy, and innovative field
conservation programs, PERC explores how aligning incentives for environmental stewardship

produces sustainable outcomes for land, water, and wildlife.

PERC has long criticized the use of regulation and litigation to lock-up public lands, while advocating
voluntary conservation and market solutions to conflicts. Specifically, we have pioneered conservation
leasing as a means for conservation groups to pursue (and pay for) conservation of public lands
through the market rather than politics.5 Ideally, land uses would be determined via competitive
bidding in a free market, but we have also explored how to price conservation within existing—and
more restrictive—leasing arrangements.6 In addition to our economic work, PERC has studied the
legal mechanisms that could be used to facilitate conservation leasing, including under the Federal
Land Policy Management Act (FLPMA).”

'43 C.F.R. §§ 6102.4, 6102.4.1, 6102.4.2. The final Conservation and Landscape Health Rule provides for “restoration
leases” and “mitigation leases,” departing from the original proposed rule’s use of the phrase “conservation leases.” For ease
of reading, this comment uses the more common umbrella phrase “conservation leases,” which includes “restoration leases”
and “mitigation leases.” See, e.g., Shawn Regan, dre Conservation Leases the Key to Resolving Competing Demands on Public
Lands?, PERC (May 24, 2023) (discussing the growing use of conservation leasing on private land and obstacles to its use

on some public lands).
2 BLM, Conservation and Landscape Health, 89 Fed. Reg. 40308 (May 9, 2024).

*> Shawn Regan et al,,
2023 Utah L. Rev. 197 (2023).

* Establishing the President’s Make America Beautiful Again Commission, 90 Fed. Reg. 30197 (July 3, 2025).

> See, e. ¢, Opening the Range, supra note 3; Bryan Leonard et al., dllow “ponuse rights” to conserve natural resources:
SUse-ir-or-lose-it” requirements should be reconsidered, 373 Science 958 (2021); Shawn Regan, Why Don 't Environmentalists

Just Buy The Land They Want to Protect? Because It’s Against the Rules, Reason (2019).

¢ See Daniel Kaffine, Pricing Conservation Leasing, PERC (Oct. 23, 2024).

7 See Opening the Range, supra note 3.
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PERC’s interest in conservation leasing is not limited to research. We have pursued conservation leases
on federal, state, and private land, in concert with existing users and property owners.® Prior to the
administration’s announcement that it would be rescinding the Public Lands Rule, we were also
working with a rancher with a BLM grazing permit on a potential conservation lease to improve
wildlife habitat and migration.

The BLM should exclude the conservation leasing provisions from its proposed rescission of
the Public Lands Rule.

In its proposed rescission rule, the BLM indicates that it considered retaining the conservation leasing
provisions at 43 C.F.R. §§ 6102.4, 6102.4.1. PERC encourages the BLM to adopt that alternative.

I.  Conservation leasing is a free-market solution to public lands conflict that spurs
private investment in public land conservation

Conservation leasing allows a conservation group (or any other entity or person) to lease land for the
purpose of voluntarily conserving and improving its environmental value, which may include
compensation for any modification of existing activities on the land. Conservation leasing is replete on
private land, where conservation groups routinely contract with landowners to conserve sensitive areas
or to improve environmental practices. For instance, PERC has contracted with ranchers in Montana’s
Paradise Valley to compensate them for the presence of wild elk, for restoring and conserving elk
habitat, and for mitigating conflict between livestock and elk.” Conservation leases are also common on
state trust lands, which are managed to maximize revenue for public schools rather than for political
factors."

For decades, there has been growing demand for this tool on federal land, although several federal
policies make them difficult to negotiate.11 In 2022, PERC and two other conservation organizations
supported a Montana ranching family’s efforts to purchase a Forest Service grazing lease in Southern
Montana."” The previous permit holder had been effectively run out of business by frequent incidents
of grizzly-livestock predation. Rather than allowing continued conflict to lead to the lethal removal of
bears or the abandonment of the allotment, PERC, its conservation partners, and the ranchers altered

8PERC Elk OEEMQﬂﬂC;M Agﬁeemmts Flexible Conservation Tools Thar Pa;z Rent for Elk (Nov. 29, 2021) PERC, Grizzl
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> See Elk Occupancy Agreements, supra note 8.

10 See Temple Stoellinger et al., Stare Trust Land Revenue Diversification Through Conservation, 2025 Utah L. Rev. 1, 4
(2025).

! See Grizzly Conflict Reduction Grazing Agreement, supra note 8 (describing one successful conservation lease on Forest
Service land). See generally Opening the Range, supra note 3.

2 Grizzly Conflict Reduction Grazing Agreement, supra note 8.
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grazing practices to minimize conflict. In its first year, the herd experienced only one confirmed
incident of grizzly-livestock predation, a huge decrease from prior years.

The key features of conservation leasing are that it must be voluntary, agreements must be developed in
collaboration with landowners and existing rights holders rather than imposed on them, and they must
be priced to reflect the costs they impose on landowners and other users. An ancillary benefit to this
approach is that conservation leasing encourages compromise, rather than all-or-nothing outcomes.
Recently, for instance, PERC pursued a conservation lease on Wyoming state trust land that contained
a key bottleneck in the Path of the Pronghorn, the approximately 200-mile annual migration of
pronghorn from Grand Teton National Park to winter range in the Green River Basin." The land was
offered and leased for oil and gas development. Because outbidding or buying out a lucrative oil and
gas lease would have been cost-prohibitive, we are pursuing conservation in less burdensome means,
such as a conservation lease that protects the surface of the parcel while incentivizing the use of
directional drilling to develop the oil.

Contrast this to the approach other conservation groups have pursued using legal and regulatory tools.
Because the costs of such impositions fall on others, groups have little incentive to consider those costs
and, instead, fight over all-or-nothing outcomes.”* These approaches needlessly pit communities and
public-land users against environmentalists in evermore expensive and distracting legal and political
fights."” At the same time, political and litigious approaches have produced, at best, only modest
environmental benefits.'® Even frequent litigants have recognized that litigation over federal land use is
a “no-win for everyone,” and that cooperative means of resolving these conflicts are preferable to the
status quo.’’

Other benefits of conservation leasing, compared to regulatory and legal conflict, are that it provides
critical information about the value of competing uses and is imminently flexible. Without a means of
revealing value through markets, it is impossible to reliably estimate who benefits from conservation
and recreation uses or how much they would be willing to pay to protect them."® Because conservation
leasing is done through contracts rather than litigation and regulation, they are also easier to modify
over time in light of changing circumstances. A grass bank, for instance, may be used to conserve
prairie ecosystems, while also making forage available to ranchers during periods of high demand, such

B See Stoellinger, supra note 10.

' See Why Don’t Environmentalists Just Buy the Land They Want to Protect?, supra note S.
15 See Leonard, supra note 5 at 959.

16 Regan, et al., Opening the Range, supra n. 14 at 211-212.

V7 See Why Don’t Environmentalists Just Buy the Land They Want to Protect?, supra note S.

** Friedrich A. Hayek, The Use of Knowledge in Society, 35 Am. Econ. Rev. 519 (1945).
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as drought or post-fire recovery.19 It is much more difficult to reopen an allotment that has been
administratively closed.

II. The BLM’s rationales for rescinding conservation leasing under the Public Lands Rule
are specious

The BLM proposes rescinding the Public Lands Rule’s conservation leasing provisions on the grounds
that conservation is not a “use” under FLPMA, conservation leasing is inconsistent with the
multiple-use and sustained-yield mandates, and conservation leasing circumvents the restrictions on
the BLM’s authority to withdraw land under FLPMA. Each of these arguments misinterprets FLPMA

and ignores the statutory foundation and practical function of conservation leasing.
A. Conservation is a lawful use of public lands under FLPMA

The BLM’s proposal to rescind conservation leasing argues that conservation is not a use under
FLPMA, characterizing it instead as a “non-use” that is beyond the agency’s leasing authority.20 This
interpretation is misguided and finds no support in FLPMA’s text. Nothing in FLPMA says that a
“use” must be extractive development or consumptive use of resources. On the contrary, FLPMA
defines “multiple use” to include conservation and defines “principal or major uses” to include
managing land for wildlife.”!

Rather than selecting particular uses of federal lands, FLPMA broadly authorizes use of federal land
and charges BLM with managing those uses on particular parcels. 43 U.S.C. § 1732(b), for instance,
authorizes the BLM to “regulate, through easements, permits, leases, licenses, published rules, or other
instruments . . . the use, occupancy, and development of the public lands.” This comprehensive grant
of leasing authority refers to “use” generally, and does not limit or qualify the word or its application.22
And nowhere does FLPMA define “use” restrictively.

Instead, the term must be given its ordinary meaning, which clearly encompasses conservation. A
landowner who manages her land to reduce wildfire risks, prevent invasive species, and produce better
forage for wildlife has not abandoned her land but uses it just the same as a landowner who undertakes

¥ See Univ. of Wyo., Grassbanking (last visited Nov. 4, 2025).

**In its economic analysis, the BLM offers two scenarios that may result from this rescission: (A) Under one, the BLM
issues conservation leases under other authorities and there is no real-world consequence; (B) Under the other, those
activities do not happen, there is less investment in public land, and the environment suffers. See BLM, Economic Analysis
for Draft Recission: Conservation and Landscape Health Rule, at 5-6. Because the BLM’s leasing authorities all refer to the
“use” of land, Scenario A is irreconcilable with the BLM’s position.

2 43U.S.C.§1702.

2 Contrast this, for instance, with the narrower phrase “principal or major uses.” 42 U.S.C. § 1702(l). Congress’ choice to
use this narrower phrase in some places but the general term “use” in others is significant. See Fischer v. United States, 603
U.S. 480, 493 (2024) (Courts have an “obligation to give meaning where possible to each word” when interpreting a
statute.”).
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similar actions to support a ranching operation. Indeed, many agricultural operations reflect a mix of
these uses, with landowners making choices about their operations and making investments to protect
or enhance the land’s environmental characteristics that they value.

That “use” includes the production of valuable environmental benefits is reinforced by other text in
FLPMA. For example, Congress expressly lists conservation and environmental stewardship as
purposes for which federal lands must be managed.” Congress further specified that one of the
purposes was for the BLM to provide for fish and wildlife habitat alongside other uses.” These
statutory principles make clear that conserving land and restoring environmental values alongside
other uses are not foreign to FLPMA’s framework. Instead, managing and using public land for
environmental values and to provide fish and wildlife habitat are affirmatively part of the act’s purpose.

FLPMA’s discussion of uses lends further support to the inclusion of conservation. FLPMA’s
definition of “multiple use” includes “the use of some land for less than all of the resources” and
“balanced and diverse resource uses that takes into account” recreation, wildlife and fish habitat, and
“the quality of the environment.”” In addition, FLPMA’s definition of “principal or major uses”
includes “fish and wildlife development and utilization” and “outdoor recreation,” both uses that can
be noncommercial and n01f1consumptive.26 This statutory language refutes any notion that use is
limited to commercial production and, therefore, that conservation leases cannot be part of Congress’s
multiple-use mandate.

A conservation lease simply allows a qualified party to use a parcel of public land for the purpose of
improving and maintaining its conservation or recreational values. This is not a “non-use,” but is
instead an affirmative use of the land to produce environmental, conservation, and recreational
benefits. Conservation activities include reseeding native vegetation, improving wetlands, or removing
invasive species, all land management activities focused on ecological outcomes rather than commercial
production. These uses provide tangible outputs that include healthier wildlife populations, clean
water, and recreational opportunities, all of which the American public, and this administration, value.

The BLM appears to have confused the nonuse of a particular resource with the nonuse of the land
itself. The relevant provision in FLPMA does not refer to the use of any particular resource but the use
of land generally.27 As with many other uses of land, conservation may use less than all of a land’s
available resources, such as when land is used to graze livestock rather than strip-mined. But FLPMA
expressly confirms that this is permissible. FLPMA acknowledges in its definition of “multiple use”

»43U.S.C.§ 1701(a)(8).
*Id.

»43U.8.C.§ 1702(c).
*431U.8.C.§ 1702(1).

7 43U.S.C.§ 1732(b).



that land may be used “for less than all of the resources” that exist on that land.”® Any suggestion that
FLPMA requires “use of the land” to require maximum commercial use of all of its resources is
mistaken.

Ironically, the BLM’s attempt to declare that conservation is categorically excluded from FLPMA’s
permissible uses violates the very administrative law principles that the BLM cites in its proposal.
Nothing in the statute’s text gives the BLM the authority to declare uses categorically impermissible,
and asserting such power sets a dangerous precedent. Considering the economic and social
consequences, such power should not be assumed from whole cloth.

Likewise, any suggestion that conservation leasing triggers major question doctrine concerns is
misplaced. This doctrine applies when “agencies assert[] highly consequential power beyond what
Congress could reasonably be understood to have granted.”29 But FLPMA explicitly grants the BLM
the authority to manage public lands with a number of tools, including leasing for a broad range of
uses, to balance environmental, recreational, and economic values. And the Supreme Court has already
held that nearly identical text poses none of the nondelegation concerns that underlie the major
questions doctrine, even when the agency uses that authority to lease land for a use not specifically
mentioned in the statute.” Instead, the Court interpreted “use” broadly to encompass any lawful use,
rather than creating constraints from whole cloth. Finally, conservation leasing is not the sort of
“extraordinary case[]” or "extravagant statutory power over the national economy” that courts have
applied this doctrine to.”

B. Conservation leases that preempt conflicting uses are fully consistent with the
multiple-use mandate.

Because conservation is an authorized use of public lands under FLPMA, allowing that use through
leasing is fully consistent with the BLM’s multiple-use mandate. While a conservation lease can
preempt other potential uses of the leased parcel for the term of the lease, this is true of any use of a
parcel, is not a violation of multiple use, and is instead a feature of multiple-use management. Multiple
use does not require that every possible use occur simultaneously or be compatible on every public
parcel; rather, it calls for a combination of uses across the landscape that best meets the nation’s needs,
including the needs for conservation and environmental quality. FLPMA expressly contemplates “the

% 43U.S.C. § 1702(c).
* West Virginia v. Env’t Prot. Agency, 597 U.S. 697, 724 (2022).
* United States v. Grimaud, 220 U.S. 506, 521-23 (1911).

3 See, e.g., Biden v. Nebraska, 600 U.S. 477, 482 (2023) (striking down a federal student loan forgiveness plan that would
have “canceled roughly $430 billion of federal student loan balances); West Virginia, 597 U.S. at 706 (striking down a
program to require existing coal-fired power plants to “reduce their own production of electricity, or subsidize increased
generation by natural gas, wind, or solar sources,” which would have costed “billions of dollars in compliance costs, . . .
require[d] the retirement of dozens of coal-fire plants, . . . eliminate[d] tens of thousands of jobs, . . . [and] reduce GDP by
at least a trillion 2009 dollars by 2040”).



use of some land for less than all of the resources” to protect values like wildlife habitat and
environmental quality.32

In practice, whenever the BLM authorizes one type of use on a given tract (a grazing permit, an energy
lease, a recreation site, etc.), that choice may foreclose or limit other incompatible uses on that tract.”
A conservation lease is no different: It allocates a portion of land to a use, such as restoration or habitat
management, that may require limiting other uses on that same parcel. Such allocation of uses is how
the BLM fulfills its multiple-use mandate. As the agency itself has recognized, many uses are
compatible with conservation and, therefore, it is relatively less likely to preempt other uses compared
to more intensive productive uses such as mining, logging, or oil and gas development. Instead,
preemption of other uses will only be necessary for incompatible use that undermine the conservation
purpose during the lease term.** This targeted, temporary exclusivity is entirely in keeping with
multiple-use planning, which often involves designating certain areas for particular uses to resolve
conflicts and serve the public interest in diverse values.

A conservation lease that improves rangeland health or wildlife habitat, even if it temporarily prevents
incompatible development on that parcel, is fully aligned with multiple use. The conservation lease
simply provides a market-based, voluntary mechanism to carry out conservation work that FLPMA
already encourages along with other uses. Far from picking winners and losers, conservation leasing
incorporates environmental resource protection and development into the multiple-use balance
alongside traditional uses, while also providing another revenue stream to the federal government. The
multiple-use framework not only accommodates conservation leasing, it requires that such flexible
tools are available so that the BLM can balance uses and sustain public land values for future
generations.

C. Conservation leases are not the functional equivalent of a withdrawal under
FLPMA

Conservation leasing also does not constitute a withdrawal of land. Opponents of the Public Lands
Rule have claimed that allowing conservation leasing is a de facto withdrawal, circumventing FLPMA’s
requirements for withdrawing lands from certain uses. This claim is misplaced. A “withdrawal” under
FLPMA is a formal administrative action “withholding an area of Federal land from settlement, sale,
location, or entry, under some or all of the general land laws,” typically to “reserve[e] the area for a
particular public purpose” or to maintain other public values.” FLPMA also establishes specific

243 U.5.C.§ 1702(c).

33 See, eg., Alton Coal Tract LBA Final EIS, at ES-15-16 (explaining how oil and gas resources, agriculture, tourism,

recreation activities, and grazing would be restricted or prohibited during the term of the coal mining lease); Brushback

Timber Project Closure, (discussing closures to “all forms of public access” to public lands affected by a timber sale project
through August 2028).

* 43 C.F.R.§6102.4(a)(4).

¥ 43U.S.C. § 1702(j).
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procedures and limitations for such withdrawals, including public notice, hearings, and a 20-year limit
on most large withdrawals over 5,000 acres absent congressional approval.36 But a conservation lease
does none of this: it does not constitute a “withdrawal” of land as contemplated by FLPMA, it does
not prevent land from being used, nor does it dispose of it. Quite the opposite, it actively authorizes a
use of the land under FLPMA’s existing multiple-use framework.

Importantly, a conservation lease is not a removal of a parcel from multiple use or from operation of
the public land laws. It is a temporary use authorization, for a term of up to 10 years.37 During the lease
term, the BLM will not issue new lease authorizations that would conflict with the conservation use,
but the conservation lease is subject to valid existing rights.”® This is no different from other use
authorizations, such as grazing, mining, and energy development, which all necessarily preclude
incompatible concurrent uses on the same parcel. The land under a conservation lease remains in the
BLM’s multiple-use portfolio and, after the lease expires, can be made available for other uses as
appropriate. In fact, the Public Lands Rule explicitly envisioned that a conservation lease could allow
an area to recover and then be returned to other uses in the future.”

By contrast, a true “withdrawal” sets land aside, potentially for decades, without any expectation of use
by public or private entities under the multiple-use mandate. Conservation leasing involves no such
long-term removal and does not necessarily prevent other uses. In addition, the lessee must pay fair
market value for the use of the land and carry out specified restoration or mitigation activities, after
which the lease ends and the land’s next use is determined through the normal planning process. There
is no permanent change to the land’s legal status, no bypassing of congressional oversight, and no
immunity from public land laws.

FLPMA’s withdrawal provisions were meant to prevent the BLM from unilaterally locking up land
and closing it off from any use without accountability. Here, the agency is not locking up land; it is
allowing it to be used in a specific way to produce public benefits in line with FLPMA’s conservation
goals and multiple-use mandate. Nothing in FLPMA prohibits the agency from choosing to authorize
a conservation use on a parcel in lieu of other uses. Indeed, that kind of decision lies at the heart of the
BLM’s management discretion under the multiple-use sustained yield mandate. So long as the BLM
follows the law’s procedural and substantive requirements (including land-use planning, public
involvement, and obtaining fair market value), selecting conservation as the use of a particular tractis a
lawful exercise of the agency’s delegated authority, not an “end-run” around it.

*43US.C.§1714.
743 C.F.R. § 6102.4(a)(3)(i).
¥ 43 C.F.R. § 6102.4(a)(4),

¥ Conservation and Landscape Health, 89 Fed. Reg. at 40310.



III.  Nonetheless, there are substantial opportunities to improve the conservation leasing
provisions

While the BLM should retain the conservation leasing provisions rather than rescind them, PERC
recognizes other public land users’ concerns about those provisions that may merit some
modifications. In particular, concerns have been raised about: 1) conservation leasing fees being waived
under an amorphous “public benefit” standard;* 2) conflicts between conservation leases and existing
uses;"" 3) the threat or use of regulation and litigation to coerce existing users into accepting a
conservation lease; and 4) areas under a conservation lease not being managed responsibly to prevent
wildfires and other risks. Fortunately, each of these concerns can be addressed through improvements
to the program, without sacrificing this free-market tool or the benefits of private investment in public

land conservation.

A. Conservation leases should be assessed according to fair market value,
including the opportunity costs of preempted uses

The Public Lands Rule exempts some conservation leases from the BLM’s general fee regulations,
which require all fees to be set at fair market value.” Under the Rule, any rents or fees may be waived
for a conservation lease if it will not be used to generate income and it “will enhance ecological or
cultural resources or provide a benefit to the general public.”43 In guidance, the BLM has indicated that
it will determine whether a conservation lease provides a public benefit by, among other things,
considering how much it would cost the agency to undertake the same conservation activity.* This
exemption creates the reasonable fear that conservation leases will be given away to preferred
nonprofits to the detriment of other users. For that and other reasons, PERC argued against such an
exemption in our comments supporting the proposed Public Lands Rule.”

FLPMA establishes a policy that “the United States receive fair market value of the use of the public
lands and their resources unless otherwise provided for by statute.”*® To effectuate this policy, the
BLM’s general fee regulations provide that “[t]he rental shall be based either upon the fair market value
of the rights authorized in the land use authorization or as determined by competitive bidding. In no

43 CF.R. § 6201.4(j).

4 See, e.g., Public Lands Council et al.,
2023).

243 C.F.R. § 6102.4(j). See 43 C.F.R. § 2920.8.
© 43 CF.R. § 6102.4(j).
“ BLM, Restoration and M itigation Leases, IM2024-038, Attach 1 (2024).

% See PERC, Comment on Proposed Conservation and Landscape Health Rule 8-12 (July S, 2023).

“431U.5.C.§ 1701(a)(9).
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case shall the rental be less than fair market value.”® No statute provides for conservation leases to be
offered for less than fair market value, nor is there any need to exempt them from that standard.

For this reason, we encourage the BLM to require conservation leases to be assessed at fair market
value. Importantly, the fair market value of a conservation lease includes consideration of opportunity
cost—the value of any other future uses that may be preempted.” The BLM’s guidance acknowledges
opportunity cost as a factor in determining fair market value.” PERC has produced substantial
research on how to value conservation leases, analyzing states’ experiences with conservation leasing of
state trust lands, which in general must be managed to maximize revenue for public schools.” That
research demonstrates methods to price conservation leases to allow for apples-to-apples comparisons
with other uses that may have different revenue structures and timeframes, for instance, oil and gas

leases whereby revenues are driven largely by uncertain future royalties.51

B. Existing users could be protected by requiring their consent to a conservation
lease of the same land

The BLM has tried to reassure existing users concerned about how conservation leasing may affect
them that the intent is not to “enable conservation use to occur in places where an existing, authorized,
and incompatible use is occurring.”52 However, such assurances have provided little comfort to existing
users. The Public Lands Council, American Farm Bureau Federation, American Sheep Industry
Association, and National Cattlemen’s Beef Association, for instance, opposed the rule on the grounds
that it “will necessarily require the agency to pick winners and losers in the existing land management
structure.””

For instance, they noted that “there is no protective language in the proposed rule that would carry out
the BLM’s purported intent” to limit conservation use to areas with no existing, incompatible use.”*
Unfortunately, the final rule did not address this objection. The rule does not limit where conservation
leases may be issued—nor should it. Instead, it addresses this issue only with an ambiguous limitation
in the provision allowing conservation leases to preempt other uses.” But this vague language does not

743 C.F.R. §2920.8(a)(1).

* See Kaffine, supra note 6. Sec also IM2024-038, Attach 1, supra note 47.
¥ See id.

50 See Kaffine, supra note 6.

3 See id.

52 Conservation and Landscape Health, 89 Fed. Reg. at 40310.

> Public Lands Council, supra note 44 at 12.

3 See id at 13.

5 “Subject to valid existing rights and applicable law . . . the BLM shall not issue new authorizations to use the leased lands
if the use would be incompatible with the authorized restoration or mitigation use.”43 C.F.R. § 6102.4(a)(4).
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address Public Lands Council et al.’s concerns because “activities may be precluded even if they stem
from a prior, valid and existing right.”56 The rule exacerbates this concern, stating expressly that the
BLM “retains the discretion to determine compatibility of the renewal of existing authorizations and
future land use proposals on lands subject to restoration or mitigation leases.””

The BLM should revise the conservation leasing provisions to address these concerns directly.
However, it should not limit conservation leasing to areas that currently have no existing use, as this
would not only greatly restrain the areas available for conservation leasing but would also eliminate the
ability to use conservation leasing to resolve conflicts and to invest in restoration activities that benefit
existing users.”® Instead, it should give existing users a voice in the process, rather than asking them to
rely on the BLM to protect their interests. Wherever a proposed conservation lease overlaps with an
existing right, privilege, lease, or permit, the BLM should require the existing users’ consent before
issuing the conservation lease. States have similar provisions to avoid conflict when leasing their lands
for multiple uses. For instance, Wyoming requires that “special use” leases, which include conservation
and recreation uses, do not impair existing uses, and it relies on the consent of the existing user to make
that determination.’’

An important benefit of including existing users in the process is that it will encourage negotiation
between conservation groups and those users. Indeed, this was one of the primary reasons the BLM
developed the rule. In a hearing before the House Natural Resources Committee, then-Principal
Deputy Director Nada Culver explained that the “key to the success” of conservation leasing is to
provide an “opportunity for ranchers to work with [conservation groups] providing funding for some
of the practices that [ranchers] already are undertaking . . . and might be a source of additional income”
for ranchers.”® As discussed more tully above, PERC has partnered with a ranching family in
Montana’s Gravelly Range to compensate them for voluntary changes in grazing practices that reduce
conflicts between livestock and grizzly bears.®" That negotiation was needlessly complex, and presented
unnecessary risk for both PERC and the family, due to the lack of a formal process to lease Forest
Service land for conservation while protecting the ranchers’ rights. A conservation lease, had it been
available, would have given us a formal mechanism to solidify and implement that agreement—and
would have allowed us to offer better terms to the family because of the reduced uncertainty.

3¢ See Public Lands Council, supra note 44 at 13.
7 43 C.E.R. § 6102.4(f).

58 See, e. ¢., Economic Analysis, supra note 20 (observing that conservation leasing may result in improved rangeland health
and, thereby, benefit ranchers).

% See 060.0002.5 Wyo. Code R. § 4(b) (“If the applicant obtains written consent from the existing lessee(s) to the issuance
of a special use lease, the special use lease shall be deemed to not result in substantive impairment of the existing lease(s).”).

“ See Legislative Hearing on H.R. 3397, House Committee on Natural Resources 3:44:03-3:44:30 (June 15, 2023),
https://www.youtube.com/live/BPfxR 86Ubes?feature=share&t=13443.

¢! See Shawn Regan, 4 Rancher’s Quest to Reduce Conflict with Grizzlies, PERC Reports (2023).
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C. To address fears of coercion, the BLM could disallow conservation leases in
areas that have been the recent subject of litigation or price leases to account
for restrictions imposed by litigation

Another concern that has been raised about conservation leasing is the possibility that existing users’
participation will not be as voluntary as intended because litigation and other measures may be used
first to render those other uses nonviable. Ideally, offering conservation leasing as a more cost-effective
and reliable tool will discourage groups from relying on costly and unpredictable regulatory and
judicial processes. But, absent legislative change, those other tools remain available. And the Public
Lands Rule is silent on how conservation leasing should interact with litigation and regulatory conflict
over other uses. The BLM should be concerned about the use of litigation and regulatory threats
against existing users not only because of its interest in avoiding conflict but also because of the risk
(real or perceived) that such threats may be used to manipulate the price of a future conservation lease.

There are at least two ways that the BLM could seck to discourage the use of litigation and regulatory
tools before conservation leasing. First, it could account for the consequences of those tools in pricing a
conservation lease. If, for instance, a party seeks a conservation lease after litigating against an existing
use, the price of the conservation lease could be set based on the preexisting use rather than the recently
reduced use. This way, a party is not able to manipulate the price of a conservation lease through the
use of litigation or other tools, and the BLM can be assured of receiving fair market value.”

A second option would be to limit the availability of a conservation lease in areas that have recently
been the subject of litigation or regulatory conflict. This would discourage the use of litigation and
regulatory tools in situations where a conservation lease is a reasonable option because of the inherent
risk that litigation and regulation present. An environmental group that pursues litigation, for
instance, may fail and instead cut off conservation leasing as an avenue to advance its interests.
Moreover, litigation would not only affect that group’s relationship with existing users but also other

conservation groups, like PERC, who are interested in resolving conflicts through conservation leases.
D. Clarify how the undue degradation standard applies to conservation lessees

A final concern that has been raised about conservation leasing is that a lessee may neglect the land,
allow fuels to build up, invasive species to move in, and cause other harms to the land. PERC agrees
that conservation should not mean neglect. Fortunately, FLPMA already requires the BLM to prevent
“unnecessary or undue degradation” of public lands. That duty travels with every
authorization—including conservation leases—and provides both the authority and the obligation for

the agency to set enforceable conditions that avoid these outcomes.

% Cf. Jonathan Wood, Forest Fight, PERC Reports (2024) (discussing a case in which conservation groups were offered an
opportunity to purchase state trust land for conservation, chose instead to use legal and regulatory threats, and complained
when those threats lowered the price of the land when it was eventually sold to a timber company).

$431U.5.C.§1732(b)
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Thus, the BLM could—indeed, must—reject a conservation lease that would block management
activities necessary to prevent undue degradation. It could also impose conditions on a conservation
lease that would require the lessee to take steps to prevent undue degradation, such as implementing a
prescribed burn to prevent the build-up of excess fuel. Wyoming, for instance, requires anyone
obtaining a special use lease, which covers conservation and recreation uses, to prevent noxious weeds
and pests. And, of course, the BLM could terminate a conservation lease if the lessee allowed the land

to deteriorate and create environmental harm.
Conclusion

Conservation leasing is a free-market solution to conflict that can bring much needed private
investment into public land conservation. Despite the controversy over the Public Lands Rule, the
BLM should not rescind its conservation leasing provisions. Instead, it should keep them in
compliance with the President’s Make America Beautiful Again executive order, while considering
improvements to address concerns. Because the rule does not require the BLM to issue conservation
leases in any circumstances, there is no harm to leaving these provisions on the books while the agency
works to reform them. And retaining them will allow the administration to secure private investment
in public land conservation to address wildfire risks, invasive species, and other threats to rangeland
health, where leases are proposed that align with the administration’s values. If the provisions are
simply discarded, as proposed, the BLM’s economic analysis confirms that the result will be less healthy
lands, degraded wildlife habitat, and increased wildfire risks.**

 Economic A nalysz'x, supra note 20 at 6-7.
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