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Comment on the Proposed Qualified Bidder Rule, Amendments to Wyoming’s Rules and 
Regulations 060.0002.18 

Property and Environment Research Center (PERC) 

Bozeman, Montana 

Aug. 13, 2024 

Main Points: 

● State trust land must be managed to produce revenue and long-term value for public schools, 
consistent with traditional trust principles. These lands are of particular interest to PERC as an 
opportunity for conservation through markets and incentives, rather than top-down regulation. 

● The proposed “qualified bidder” definition would violate trust principles by artificially 
restricting the market to lease state trust land and sacrificing revenue for schools. The proposed 
rule is a concerning step toward treating trust lands as a political football rather than managing 
them consistent with trust duties. 

● The proposed “qualified bidder” definition excludes conservation interests from the market for 
oil and gas leases without any alternative process for conservation to generate more revenue and 
long-term value for trust beneficiaries. OSLI must either revise the proposed definition to avoid 
suppressing the market or establish an alternative process to evaluate conservation offers. We are 
not asking for conservation and recreation interests to receive preferential consideration, just 
that OSLI considers all users and interests equally and in line with its trust duties. 

The Property and Environment Research Center (PERC) respectfully submits this comment opposing 
the Office of State Lands and Investments’ (OSLI’s) proposed regulation defining “qualified bidder” to 
exclude conservation interests.1 PERC supports the creation of markets for voluntary conservation of 
state trust lands, which enable states to capture for trust beneficiaries the substantial environmental and 
economic benefits these lands provide. This market solution is clearly preferable to the alternative of 
top-down regulation that imposes conservation while reducing revenues for public schools. And it also 

 
1 OSLI, Emergency Rules and Regulations Chapter 18 – Leasing of Oil and Gas State Board of Land Commissioners (June 
6, 2024), https://drive.google.com/file/d/1ujFlAEpUqzN1Paj2hO2dU2zpGrHEDe5p/view. 
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has the salutary benefit of encouraging conservation groups to come to the table, be realistic about their 
demands and sensitive to the costs imposed on others, and favor compromise solutions. The proposed 
rule closes off this win-win solution, restricting the market and revenue for public schools to subsidize 
a favored industry. 

The Property and Environment Research Center 

PERC is the national leader in market solutions for conservation, with over 40 years of research and a 
network of respected scholars and practitioners. Through research, law and policy, and innovative field 
conservation programs, PERC explores how aligning incentives for environmental stewardship 
produces sustainable outcomes for land, water, and wildlife. Unlike other conservation groups, PERC 
is firmly committed to private property rights and pursuing conservation through voluntary markets 
and incentives rather than top-down regulation. We are committed to paying our fair share to achieve 
the conservation outcomes we desire. In addition to supporting market-based solutions for public land 
leasing,2 PERC advocates Endangered Species Act reforms to reduce burdens on states and landowners 
while rewarding progress toward species’ recovery,3 supports delisting recovered species such as Greater 
Yellowstone Ecosystems grizzly bears,4 and defends the rights of private landowners against heavy-
handed and counterproductive regulations.5 Founded in 1980, PERC is nonprofit, nonpartisan, and 
proudly based in Bozeman, Montana.  

 
2 See Shawn Regan et al., Opening the Range: Reforms to Allow Markets for Voluntary Conservation on Federal Grazing 
Lands, 2023 Utah L. Rev. 197 (2023), https://dc.law.utah.edu/cgi/viewcontent.cgi?article=1344&context=ulr; Temple 
Stoellinger, Valuing conservation of state trust lands, American Bar Association (Mar. 3, 2023), 
https://www.americanbar.org/groups/environment_energy_resources/resources/trends/2023-march-april/valuing-
conservation-state-trust-lands/; Bryan Leonard et al., Allow “nonuse rights” to conserve natural resources: “Use-it-or-lose-it” 
requirements should be reconsidered, 373 Science 958 (2021), https://www.science.org/doi/abs/10.1126/science.abi4573; 
Bryan Leonard & Shawn Regan, Legal and Institutional Barriers to Establishing Non-Use Rights to Natural Resources, 59 
Nat. Resources J. 135 (2019), https://www.perc.org/wp-content/uploads/2019/05/Legal-and-Institutional-Barriers-to-
Establishing-Non-Use-Rights-t.pdf; Shawn Regan, Why Don’t Environmentalists Just Buy the Land They Want to Protect? 
Because It’s Against the Rules, Reason (Dec. 2019), https://www.perc.org/2020/12/16/why-dontenvironmentalists-just-
buy-what-they-want-to-protect/. 
3 See Hannah Downey et al., A Field Guide for Wildlife Recovery, PERC Reports (2023), https://www.perc.org/2023/09/
20/a-field-guide-for-wildlife-recovery/; Katherine Wright and Shawn Regan, Missing the Mark: How the Endangered Species 
Act Falls Short of its Own Recovery Goals (2023), https://perc.org/2023/07/26/missing-the-mark/; Tate Watkins, How Not 
to Protect Endangered Species (2021), https://perc.org/2021/10/29/how-not-to-protect-endangered-species/. 
4 See Brief for Pacific Legal Foundation and PERC, as Amici Curiae Supporting Defendants-Appellants/Reversal, Crow 
Indian Tribe v. United States, 965 F.3d 662 (9th Cir. 2020), https://pacificlegal.org/wp-content/uploads/2019/05/Crow-
Indian-Tribe-v-US-amicus-brief.pdf; Brian Yablonski, A Path Forward for the Grizzly Bear, PERC Reports (2023), 
https://perc.org/2023/10/17/a-path-forward-for-the-grizzly-bear/.  
5 PERC, as Amicus Curiae Supporting Petitioners, Sackett v. Environmental Protection Agency, 598 U.S. 651 (2023), 
https://www.supremecourt.gov/DocketPDF/21/21-454/221303/20220418150428150_Brief%20amici%20curiae%20of%
20Property%20and%20Environment%20Research%20Center.pdf. 
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I. The proposed rule treats state trust land as a political football and will only encourage 
conflict 

OSLI’s proposed regulation defining “qualified bidders” will exacerbate the problem of treating state 
trust lands as a political football by banning a pathway for voluntary markets to conserve state trust land 
and generate value for trust beneficiaries.6 State trust lands are unlike other public lands. The duty to 
generate revenue and long-term value for trust beneficiaries provides a clear rule for management 
decisions that makes it possible to avoid the political conflict prevalent on other public land. Regardless 
of political power, almost any interest can be advanced on state trust land, provided supporters are 
willing to pay for it. Stepping away from markets and the state’s trust duties will encourage political 
conflict. 

Environmental groups, for instance, have an incentive to claim that public land holds tremendous 
conservation value when they expect the result to be regulation of that land at no cost to them. State 
trust land can avoid this gamesmanship, however, by revealing the true value of land to different 
interests. Recently, for instance, a member of the State Land and Investment Board fairly criticized an 
environmental group’s testimony that a parcel was incredibly valuable for conservation, noting that the 
group had bid far less for the land.7 The cliche “putting one’s money where your mouth is” has real 
meaning in this context. Signaling the state’s willingness to manipulate the market to favor particular 
interests will encourage interest groups to pursue political strategies, rather than participate in the 
market. 

Eroding the role of markets will also encourage all-or-nothing conflicts, rather than the nuance and 
compromise that markets can facilitate. We see this play out on other public land, where some 
conservation groups advocate for absolute restrictions on oil and gas development. Those same groups, 
however, allow such development on land they own, because they bear the costs of tradeoffs on that 
land.8 In the state trust land context, markets encourage compromise because the state must consider 
the opportunity cost of its decisions. If a lease restricts a parcel’s development entirely, the state must 
charge a conservation group more to make up for the foregone revenue. But if the group can find a way 
to facilitate both conservation and development by, for instance, partnering with a gas company to limit 

 
6 See Don Richards, Wyo. Legis. Serv. Off., Review of Revenue from State Trust Lands (2019), https://www.wyoleg.gov/
InterimCommittee/2019/SCF-2019062710-01_Whitepaper-Lands.pdf. 
7 See SLIB/SBLC Regular Meeting, 5:47:00–7:46:00 (Oct. 5, 2024), https://www.youtube.com/watch?v=MiKF3si1sm8 
(discussion of result of July 12, 2023, oil and gas auction to lease parcel 194). 
8 See Shawn Regan, Why Property Rights Matter, PERC Reports (July 26, 2017), https://www.perc.org/2017/07/26/why-
property-rights-matter/ (noting that Audubon opposes drilling on public land, where it bears no cost for preempting 
development, while allowing oil development on its own land where it directly confronts this tradeoff) 
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development in a sensitive area or to pursue directional drilling to conserve the surface, the group could 
be rewarded with a lower price.  

These concerns are not limited to any particular interest group. Industry has the same incentive to 
exaggerate stakes or eschew compromise for political reasons. The proposed rule appears to be 
motivated, at least in part, by imagined fears that conservation interests will consistently outbid 
competing users for state trust land. Despite accepting bids from conservation interests in previous oil 
and gas auctions, this hasn’t occurred.9 Nor has it occurred in states that have recognized their trust 
duties require them to consider revenue opportunities from voluntary conservation.10  

And this makes sense; oil and gas development generates tremendous revenue on many state trust parcels 
that could not realistically be matched by conservation groups. Instead, conservation is most likely to 
generate more revenue on parcels that are of marginal value to oil and gas, but of exceptional 
conservation value. PERC, for instance, recently proposed to pay $5,000 a year for a special use lease to 
conserve the surface of a parcel important to mule deer migration and greater sage grouse habitat, while 
allowing oil and gas development through directional drilling.11 There had been no prior oil or gas 
development on the parcel, and the parcel was several miles from the core of the Pinedale Anticline 
production area. Indeed, the parcel had previously been leased to oil and gas twice since 2004 at the 
minimum price of $640 per year ($1 per acre) and not developed.12 OSLI did not move forward with 
our application and instead again leased the parcel to an oil and gas company for the minimum of $640 
a year, favoring regulations in the form of lease stipulations to protect mule deer migration over our 
more lucrative voluntary proposal.13 

Moreover, by eliminating consideration of other appropriate uses of state trust land, the proposed rule 
favors one user by artificially suppressing fair market bids, essentially treating state trust lands as a form 
of government handout. In this way, the state is picking winners and losers rather than letting the market 
decide. And it is proceeding with this policy at the expense of the state’s education system. One of the 

 
9 See House Minerals, Business & Economic Development Committee, 29:20 (Feb. 16, 2024), https://www.youtube.com
/watch?v=TnbhEXJ5wrE (Director Scoggin discussing how conservation interests outbidding oil and gas producers for 
leases is not a “big issue” and that there has only been “one instance” where a successful bidder was a conservation 
organization). 
10 See Susan Culp & Joe Marlow, Conserving State Trust Lands: Strategies for the Intermountain West, Lincoln Inst. of Land 
Pol’y (2015), https://www.lincolninst.edu/app/uploads/legacy-files/pubfiles/conserving-state-trust-lands-full.pdf.  
11 App. B: Letter to Director Scoggin from PERC. 
12 See OSLI, Land and Lease Map Viewer, Parcel 195, T28N, R104W, Sec. 36, https://gis2.statelands.wyo.gov/portal/
apps/webappviewer/index.html?id=cc0e524241b04d49bc60c4caa798377f (last visited Aug. 13, 2024) (showing that 
Parcel 195 has been leased from 2004 to 2009 and 2018 to now, and never developed). 
13 See SLIB/SBLC Regular Meeting, 10:00 (Aug. 1, 2024), https://www.youtube.com/watch?v=wJwwjuXvKvc&list
=PLFIfr5hMf9PHjXf5T4ihqoM_mV9HUxDmh&index=9 (approving lease sale of Parcel 195 for $1 an acre). 

about:blank
about:blank
https://go.lincolninst.edu/l/153411/2022-11-02/pqbzgq/153411/1667421839vcK2RlfD/conserving_state_trust_lands_full.pdf?_gl=1*d9z14p*_ga*NjA2MDI2NDQyLjE3MjMyMjcxODY.*_ga_26NECLE3MM*MTcyMzIyNzE4Ni4xLjAuMTcyMzIyNzE4OC4wLjAuMA..&_ga=2.248707973.305952515.1723227186-606026442.1723227186
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chief complaints raised by industry is that if conservationists can participate in the market for state trust 
land, those companies will pay more for leases.14 That’s how capitalism works, and that’s exactly what 
state trust duties demand from OSLI. Rather than trying to reduce competition, the state must 
remember its obligations to the trust beneficiaries: Wyoming public schools. 

It is not the state’s fiduciary role to guarantee below market leasing rates. For example, PERC’s proposal 
to pay $25,000 over five years for a special use lease to conserve a mule deer migration route while still 
allowing directional drilling contrasts sharply with the winning bid of a mere $3,200 over the same five 
years. This is on a parcel that has historically shown limited development potential and in all likelihood, 
given the lack of infrastructure, won’t see development during the life of the lease. The difference of 
almost $22,000 would have gone a long way to a Wyoming public school. While anyone would want to 
pay less for something if they could, the state should not use school trust land to engage in 
protectionism. 

Despite being a solution in search of a problem, the proposed regulation will likely lead to litigation and 
demands for top-down regulation of state trust lands. Rather than the win-win solutions that a market 
approach would facilitate, we fear that the proposed regulation will lead to more lose-lose outcomes.  

II. OSLI’s trust duties do not allow it to ignore revenue opportunities from conservation 

The proposed regulation would limit participation in oil and gas auctions to “qualified bidders,” those 
“engaged in good faith exploration for, or production of Oil and Gas as a primary component of their 
business activity.”15 Previously, conservation interests were qualified to bid and occasionally 
participated in the market for these oil and gas leases. The clear purpose of the proposed rule is to exclude 
conservation and sportsmen’s groups from the market, which will have the effect of reducing revenue 
for trust beneficiaries. 

By foreclosing the only effective way for conservation interests to participate in the market for state trust 
lands without providing an alternative, the proposed regulation would violate the state’s trust duties. 
The Tenth Circuit has previously held that language in Colorado’s enabling act, which is almost 
identical to Wyoming’s, created federal trust obligations.16 This federal trust duty, the court explained, 
required “the sole and exclusive beneficiary of the school lands trust to be the ‘common schools,’” that 
the state must “take steps to preserve the trust property from loss, damage or diminution in value,” and 

 
14 See Pat Maio, In Major Policy Shift, Wyoming Redefines Who Can Bid on State Oil and Gas Leases, Cowboy State Daily 
(July 8, 2024), https://cowboystatedaily.com/2024/07/08/in-major-policy-shift-wyoming-redefines-who-can-bid-on-state-
oil-and-gas-leases/. 
15 Wyo. Rules and Regs. 060.0002.18 § 2(f). 
16 Branson Sch. Dist. RE-82 v. Romer, 161 F.3d 619, 634 (10th Cir. 1998). 
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that “[o]verarching all the trustee’s fiduciary duties [is] the paramount duty to exercise reasonable 
prudence and care in the management of the trust solely for the benefit of the” schools.17 A federal court 
considering Wyoming’s trust duties would almost certainly find that OSLI similarly cannot sacrifice 
revenue and value for trust beneficiaries to benefit any other interest, including a particular class of user. 
Under the Supremacy Clause, any state law or policy that violates this duty is unlawful, including the 
proposed rule.18  

The Wyoming Supreme Court has interpreted the trust duties to arise under state rather than federal 
law.19 Under that precedent, too, the state cannot exclude conservation interests from the market for 
state trust lands. The Wyoming Supreme Court has held that the Wyoming legislature established trust 
duties under a statute providing that the state must “protect[] the [trust] corpus for the long term” and 
that “[a]ll leases of trust land shall assure a return of at least fair market value considering the 
management practices and risk assumed by the lessee when determining fair market value.”20 The court 
held that “such explicit trust language . . . clearly indicate[d] the legislature’s intent that the land” granted 
by the United States to Wyoming “be subject to a trust and administered according to the prescribed 
guidelines.”21 

While the Wyoming Legislature recently enacted legislation directing OSLI to define “qualified 
bidders,” that legislation did not provide guidance on how the phrase should be defined, nor did it set 
aside OSLI’s trust duties under state law.22 Therefore, those duties identified by the Wyoming Supreme 
Court and codified in statute must guide OSLI’s development of a qualified bidder rule.23 It cannot 
define bidding qualification to restrict the market for state trust lands at the expense of trust 

 
17 Id. at 637. 
18 See id.; see also ASARCO Inc. v. Kadish, 490 U.S. 605 (1989) (holding that Arizona’s enabling act prevents Arizona from 
valuing or leasing mineral rights on state trust lands for less than fair market value). 
19 Riedel v. Anderson, 70 P.3d 223, 233 (Wyo. 2003). Any future challenge to the state’s compliance with trust duties would 
arise in federal court, where Tenth Circuit precedent would control, and the Wyoming Supreme Court’s analysis would not 
be persuasive. Among other problems with Riedel, it misapplied Dist. 22 United Mine Workers v. Utah, 229 F.3d 982, 984 
(10th Cir. 2000), to find that Wyoming’s enabling act did not create federal trust duties. In that case, the Tenth Circuit 
considered a provision in Utah’s enabling act granting land for a hospital and placing no explicit restrictions on how the lands 
could be managed or disposed of. See id. at 990. While it held that this was insufficient to establish federal trust duties, the 
Tenth Circuit described it as “a close case.” Id. In contrast, Wyoming’s enabling act and Constitution does restrict how 
school trust lands can be managed or disposed of in ways virtually identical to Colorado’s. Compare id., with Wyo. Const. 
Art. 18 § 1., and Wyo. Act of Admission § 5., and Branson Sch. Dist., 161 F.3d at 634–37. Therefore, it would not present a 
close case but would easily establish federal trust duties. 
20 See Riedel, 70 P.3d at 233. 
21 Id.  
22 See 2024 Wyo. Legis. Serv. 64 § 2 (West). 
23 Riedel, 70 P.3d at 233. 
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beneficiaries. Doing so conflicts with the obligation to receive fair market value for the use of trust 
land.24 

III. OSLI has several options to meet its trust obligations by incorporating conservation value 
into its management of state trust lands 

While federal and state law impose trust duties on the management of state trust land, they also give 
OSLI some discretion on how to comply with those duties. There are two primary options the state 
could pursue. It could modify the proposed definition of qualified bidders to not exclude conservation 
interests. Or it could modify its special use lease process or establish an alternative process for 
conservation interests to participate in the market for state trust lands and have their offers fairly 
considered against other competing users.  

As noted above, House Enrolled Act No. 34, which is the authorizing statute for the proposed 
regulation, directed OSLI to define a “qualified bidder” for an oil and gas lease without providing 
further guidance on how to do so. Therefore, it must define that phrase consistent with its trust duties. 
If OSLI believed changes to the existing definition were necessary, it could establish two classes of 
qualified bidders: one similar to the proposed definition, and another that would capture conservation 
interests, speculators, and others less likely to develop the parcel and generate royalties.  

However, distinguishing bidders in this way would require the state to fairly compare bids from each 
group. OSLI cannot simply assume that one category would generate royalties while the other wouldn’t, 
considering that it recently reported that only 27% of state trust land parcels leased for oil and gas leases 
ever reach production and generate royalty revenue.25 So in the vast majority of cases, bids by 
conservation interests and oil interests are equivalent, and should be evaluated as such. This is because 
most parcels are leased by speculators and not developed,26 and OSLI proposes to give these bidders 
preferential treatment over recreation and conservation organizations that are willing to provide 
significantly more funding to trust beneficiaries.27  

If OSLI took this approach, PERC would be interested in working with it on a way to identify the 
minority of cases where industry and conservation bids are not equivalent and how to account for their 

 
24 See Branson Sch. Dist., 161 F.3d at 641 (“The maximum possible price that a willing buyer would pay to a willing seller is 
in fact the fair market value for a property.”). 
25 House Minerals, Business & Economic Development Committee Feb. Hearing, 36:00, supra 9. 
26 If OSLI is concerned about trust land being leased and not developed, the proposed rule is woefully underinclusive and 
should include penalties for speculators who acquire a lease but do not develop it. By treating these speculators differently 
from conservation interests, OSLI further undermines any possible justification for the proposed rule.  
27 See, e.g., Land and Lease Map Viewer, Parcel 195, supra note 12. 
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differences.28 This could include a structure for leasing to conservation interests that takes into account 
foregone royalty revenues. Leases are not forever and leasing land to conservation groups is not the same 
as a conservation easement. PERC’s proposed lease for Parcel 195, for instance, would have expired after 
five years. Therefore, accepting a conservation bid does not mean that the state loses out on royalty 
revenues forever, it only means a possible postponement of realization of that value.29 Accordingly, 
OSLI could account for this deferment of present value royalty revenue in the auction process, especially 
if it shared its royalty projections for parcels up for auction.30 After all, sacrificing revenue to favor 
conservation interests is just as much a violation of trust duties as sacrificing revenue for any other 
interest group.31  

Another option would be to update the special use leasing process or establish an alternative process to 
capture the conservation value of state trust land for trust beneficiaries. In several cases, OSLI has used 
special use leases in this way.32 Munger Mountain, for instance, will generate $75,000 in annual revenue 
for trust beneficiaries based on the value of conserving land for recreation and open space, rather than 
developing it. But this process was slow, burdensome, and haphazard.33 As discussed above, PERC 
submitted a similar proposal, for a parcel important to mule deer migration and greater sage grouse 
habitat. But OSLI did not pursue our bid and did not analyze how it compared to alternative uses of the 
parcel. The parcel was later leased for oil and gas for the minimum bid of just $640 per year, compared 
to the $5,000 annually that PERC bid, suggesting that it holds relatively little potential for development 
and will likely be one of the 73% of leases that do not generate royalties.34 If so, trust beneficiaries will 
lose 90% of the value they could have obtained under our special use lease compared to what they are 
receiving from this oil and gas speculator.35  

If OSLI wants special use leasing to be the primary process for recreation and conservation values to be 
incorporated into state trust land leasing, these uses should be specifically authorized as a use of a special 
use lease and a process should be established to develop special use lease proposals and to fairly evaluate 
them against competing uses.36 Alternatively, OSLI could establish a separate track for leases for 

 
28 See, e.g., Daniel Kaffine, Pricing Conservation Leases: Insights from Economics, PERC Policy Brief (forthcoming 2024). 
29 Id. 
30 Id. 
31 Nat. Parks & Cons. Ass’n v. Bd. of St. Lands, 869 P.2d 909, 921 (Utah 1993) (abrogated on other grounds). 
32 Compare SLIB/SBLC Regular Aug. Meeting, 29:15–1:26:00, supra note 13 (approving Munger Mountain’s recreational 
lease under the special use lease framework to Teton County); with App. A (PERC’s application for a special use lease that 
was never officially considered). 
33 See SLIB/SBLC Regular Aug. Meeting, supra note 13. 
34 See id., 10:00. 
35 See App. A. 
36 See Leonard et al., supra note 2. 
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recreation and conservation, likewise with processes for addressing the opportunity costs associated with 
using a parcel one way or another.  

IV. If OSLI finalizes the proposed “qualified bidder” regulation, it should explicitly authorize 
co-bidding to encourage negotiation between oil and gas and conservation interests 

The proposed “qualified bidder” regulation appears to even preclude conservation interests from 
developing co-bids with oil and gas companies to facilitate development that conserves valuable 
environmental resources. Explicitly authorizing co-bidding would allow oil and gas companies to 
voluntarily negotiate with conservation and recreation organizations to modify their production 
practices, and in turn, increase their bid amount based on the conservation organization’s financial 
commitments.37 This practice would both promote voluntary conservation by the oil and gas 
companies, and increase the revenue going to trust beneficiaries. This wouldn’t cure the trust duty 
problems associated with the rule, but it would leave some room for markets for voluntary conservation 
on state trust lands. 

V. Conclusion 

Wyoming has an opportunity to chart a better path for managing state trust lands. It could facilitate 
market solutions that capture for trust beneficiaries the environmental values these lands provide, 
demonstrate conservation works best when it makes economic sense, and encourage collaboration 
between conservation interests and developers on solutions that balance the needs of both. Down the 
other path, state trust lands will be a source of sustained conflict, including litigation and demands for 
regulations to restrict land use. Unfortunately, the proposed regulation threatens to undermine markets 
for voluntary conservation and recreation on state trust land and promote lose-lose outcomes. We 
encourage OSLI to revise the proposed regulation to reflect the principles and specific 
recommendations in this comment to avoid conflict, and to provide public schools with the resources 
they deserve from state trust lands. We ask not that conservation be treated as greater than any other use, 
all of which are important, only that conservation interests be given a seat at the table to prove they are 
willing to pay their fair share for the outcomes they want. 

 
37 See id. 



Appendix A: PERC’s Application for a Special Use Lease for Parcel 195 





































Appendix B: PERC’s Letter to Director Scoggin 






