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“The law’s ultimate goal is
to ‘recover’ species so they
no longer need protection
under the Endangered
Species Act.”

- U.S. Fish and Wildlife Service
ESA Basics, 50 Years of Conserving Endangered Species, 2023
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Summary

December 28, 2023, marks the 50-year anniversary of the Endangered Species Act. Since the act became law five
decades ago, most species listed under it have avoided extinction. Only a tiny fraction of listed species, however, have
ever recovered and come off the list. The vast majority remain at risk, not quite plunging over the cliff to extinction, but
not backing away a safe distance from the edge either.

This report from the Property and Environment Research Center (PERC) presents 10 ideas to enhance the recovery of
imperiled species in the future. It highlights wildlife that exemplify various aspects of endangered species policy and
proposes specific reforms that would improve the act’s effectiveness at encouraging recovery over the act’s second
half-century and beyond.
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Fifty years after its enactment, the Endangered Species
Act may be simultaneously the nation’s most popular and
controversial environmental law. The popularity is easy

to understand. Its laudable goal of preventing extinction
enjoys near-universal support, especially when it comes to
charismatic animals such as bald eagles and grizzly bears.
And the law has proven effective at achieving this goal, with
99 percent of listed species persisting to this day.

Only 3 percent of species ever listed as
endangered or threatened have recovered.

If the statute’s popularity stems from its “why,” the controversy
stems from its “how.” The Endangered Species Act has
earned a reputation as “the pitbull of environmental laws.”
Not only does it impose uniquely strict regulations, but as

one landowner put it, “Once it gets ahold of you, it doesn’t let
go.”' The act’s regulatory powers—arguably the most powerful
environmental law in the U.S. Code—can affect land use

decisions across the country. And because two-thirds of listed
species depend on private lands for habitat, these restrictions
can be especially burdensome for private landowners.

FACT

Recovered

1,732 Listed
11 Extinet
21 Delisted due to data error

Domestic species listed under
the Endangered Species Act

Unfortunately, the law’s strictness complicates its ultimate
goal of recovering species. By imposing stringent regulatory
burdens wherever a rare species or its habitat are found, the
law makes species liabilities that landowners would do well
to avoid. This creates perverse incentives for landowners to
preemptively destroy habitat before it attracts a rare species
and the regulatory consequences that accompany it.?2 And
because the act relies almost entirely on punitive regulatory
provisions, it lacks positive incentives for landowners to
undertake the proactive efforts necessary to restore habitat
and recover species.

Consequently, the Endangered Species Act has a poor track
record of recovery. Only 3 percent of species ever listed as
endangered or threatened have recovered. And the U.S.
Fish and Wildlife Service has reported that only 4% of listed
species are even improving.® According to the agency’s own
assessments, 85 percent of listed species have completed
less than a quarter of their recovery objectives.* As a result,
most species languish on the endangered species list for
years, if not decades, longer than anticipated. The agency
projected 300 species to recover by now, but just 57 have
done so.®

Delivering on the Endangered Species Act’s promise to
recover species “to the point at which” federal regulations
“are no longer necessary” will require fixing the law’s
perverse incentives and finding innovative, flexible ways
to make imperiled species assets to the landowners who
conserve them and restore their habitat.

Background on the Act

The Endangered Species Act charges the Fish and Wildlife
Service and National Marine Fisheries Service to identify
species currently in danger of extinction or at risk of facing
that danger in the foreseeable future and list them as
“endangered” or “threatened,” respectively. A listing generally
triggers strict regulation of land where the species or its
habitat is found, including a prohibition against the “take”
of—any activity that harms—an endangered species. It also
provides for extra scrutiny of federal activities that may affect
a species or its “critical habitat,” areas of public or private
land deemed essential to recovering a species. This scrutiny
extends to any federal permitting of activities on private land
under other federal laws, such as the Clean Water Act.

These prohibitions are so broad that they even implicate
federal, state, and private conservation projects that may
cause small, temporary harms to species but produce larger,
longer-term benefits to species. For example, Endangered
Species Act regulations have delayed forest restoration
projects designed to protect habitat from catastrophic
wildfires, discouraged the reintroduction of animals to suitable
areas of habitat out of harm’s way, and stymied innovative
market approaches that make species an asset to private

landowners and businesses. The act also generally lacks
positive incentives to compensate for these adverse
regulatory consequences borne by landowners and others
who accommodate rare species or conserve their habitat.

Instead of encouraging collaborative conservation, the
law’s approach to regulating species and their habitats too
often breeds conflict between federal agencies, states,
landowners, and conservation groups, to the detriment of
species. States and landowners often feel like regulatory
targets for federal officials, rather than potential partners
in conservation, discouraging them from cooperating in
federal programs or even allowing access to information
about the presence of species and their habitats. And
some environmental groups are discouraged from seeking
common ground with landowners due to the law’s invitation
to sue to enforce its prohibitions, with the promise of
lucrative attorney’s fees if successful.

Steering Toward Recovery

The key challenge in the Endangered Species Act’s second
half-century will be to dramatically boost the rate at which
endangered and threatened species recover. Fortunately,
enterprising government officials, private landowners,
and conservation organizations have developed a variety
of innovative and voluntary tools to encourage and
reward recovery efforts. If regulatory disincentives can be
addressed and the relationships between many federal
regulators, states, landowners, and conservationists
mended, then these tools could be expanded to play a
bigger role in species conservation.

________ 300

Projected
to recover

......... 57
Actually

1990 2000 2010 2020 recovered

The Fish and Wildlife Service expected 243
more species to recover than actually did.

To help make that possible, this report explores 10 ideas

to improve the law or its implementation to produce better
incentives for proactive conservation efforts, encourage
greater federal and state innovation, and—ultimately—make
rare species an asset rather than liability to the countless
private landowners responsible for conserving and
recovering them.
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Restore the Two-Step Process

T

Est. population : 8,000 manatees

Listed in : 1972

Avg. weight :
800 - 1,200 Ibs.

The West Indian manatee, often referred to as a “sea cow,” is actually

a closer relative of the elephant. One of the first species listed under the
Endangered Species Act, Florida’s official marine mammal numbered only a
few hundred in the early 1970s.' Loss of natural springs and other warm-water
habitats has been the primary threat to the species.

Fortunately, the manatee’s popularity has spurred the state, landowners,

and conservation groups to invest in proactive habitat conservation and
restoration. Save Crystal River, a local conservation nonprofit, has spent years
restoring more than 800 natural warm-water springs gummed up by algae
and sediment, planting sea grass, and removing phosphorus to improve water
quality. These and other investments have paid off. The population has grown
to nearly 8,000 and expanded into more of its historical range on the East and
Gulf Coasts.?

Citing the results of these recovery efforts, the U.S. Fish and Wildlife Service
updated the species’ status from endangered to threatened at Save Crystal
River’s urging in 2017. While this seemed like a cause for celebration, the

service quickly doused such hopes. It announced that

the status upgrade would not result in any change in

federal regulation, with one official even dismissing as a
“misperception” that endangered and threatened are distinct
classifications.?

The story of the manatee demonstrates a significant
shortcoming in the Fish and Wildlife Service’s implementation
of the Endangered Species Act. Rather than using the law’s
two classifications to motivate and reward recoveries, the
agency has generally treated all listed species the same. This
undermines the incentives Congress originally built into the
law, which were intended to provide regulatory relief as a
species’ status moves from endangered to threatened.

Recently, the agency restored the law’s original two-step
approach to encourage greater recovery efforts, but that
reform may soon be reversed, to the detriment of states,
tribes, landowners, and vulnerable species such as the
manatee. Today, more investments are needed to improve
water quality and restore the sea grass that the species relies
on. But the service’s failure to reward past efforts may hinder
further recovery efforts.

FACT

Estimated manatee population
when it was listed and today

300 1970s

8,000 Today

Recovering Congress’s Original Intent

In addition to designating a species currently at risk of
extinction as “endangered,” the Endangered Species Act
provides for the listing of “threatened” species that are likely
to become endangered in the foreseeable future.* Congress’s
intent in creating this category was to provide a measure of
protection for species before they reached the precipice of
extinction.

These categories were intended to provide different degrees
of regulation for endangered and threatened species

commensurate with the threats they face. Most notably,

the strict prohibition against private activities that harm
members of a species applies to endangered species

but not threatened species.® That prohibition, known
colloquially as the take prohibition, covers not only activities
that intentionally harm endangered species but also those
that incidentally do so, including routine land-use activities
like farming, timber harvesting, and home building. It

even applies to activities intended to benefit species, like
relocating animals to better habitat or temporarily disturbing
them during habitat restoration.

The two-step approach aligns the incentives
of landowners with the interests of rare species.

For threatened species, Congress authorized the Fish and
Wildlife Service and National Marine Fisheries Service

to issue regulations prohibiting take if “necessary and
advisable for the conservation” of the species.® According to
Senator John Tunney (D-CA), the Senate floor manager for
the bill that became the Endangered Species Act, Congress
expected “[t]he two levels of classification [to] facilitate
regulations that are tailored to the needs of the animal

while minimizing the use of the most stringent prohibitions.”
Indeed, states were expected “to use their discretion to
promote the recovery of threatened species and Federal
prohibitions against taking must be absolutely enforced only
for those species on the brink of extinction.””

Losing the Distinction

Shortly after the Endangered Species Act was enacted, the
Fish and Wildlife Service issued a regulation eliminating any
regulatory distinction between endangered and threatened
species. According to this “blanket” rule, all of the
prohibitions for endangered species automatically apply to
threatened species unless the service issues a separate rule
relaxing them for a particular species.® These threatened
species rules are commonly referred to as “4(d) rules” after
the provision of the act under which they are issued. The
blanket rule is why the manatee’s status upgrade did not
result in any regulatory reward for those who contributed to
the recovery.

The blanket rule has contributed to the Endangered Species
Act’s anemic recovery rate by undermining incentives for
states, tribes, private landowners, and others to conserve
and recover listed species. Under the statute’s original

two step-process, landowners who restore habitat and
contribute to a species recovering from endangered

to threatened are rewarded by the removal of the take
prohibition and its consequences. Likewise, landowners



FACT

100*

Percentage of threatened animals for which the
Biden administration has rejected endangered
level regulation as worse for the species.

would be encouraged to prevent a threatened species’
further slide because that would trigger stricter regulations.
In this way, the two-step approach aligned the incentives
of landowners with the interests of rare species. Under the
service’s “blanket rule” approach, landowners are made
indifferent to a species’ status.

The blanket rule also undermined Congress’s expectation that
states would take the lead in developing innovative programs
to recover threatened species. Because the rule prohibits
even beneficial activities if they involve relocating an animal,
disturbing it, or temporarily damaging its habitat to improve

it, many things states might do to contribute to threatened
species’ recovery require federal permission. The blanket

rule likewise deprives states of flexibility to manage conflicts
between threatened species and other values.

Turn the Tide

Fortunately, the Fish and Wildlife Service has recently
moved away from the blanket rule. The Obama
administration discarded the blanket rule in favor of
tailoring regulations to individual threatened species
more than “nearly every other presidential administration,”
according to a Defenders of Wildlife report.° The Trump
administration formalized this shift by rescinding the
blanket rule in 2019.° Since then, the service has
considered what regulation would be best for each
threatened species.

The blanket rule has contributed to the
Endangered Species Act’s anemic recovery rate by
undermining incentives for states, tribes, private
landowners, and others to conserve and recover
listed species.

In 2023, the Biden administration proposed reinstating
the blanket rule, despite the fact that the Fish and
Wildlife Service has been consistently declining to apply
endangered-level regulations for threatened species. For
each of the 17 animals listed as threatened during the
Biden administration, the service has rejected
endangered-level regulation in favor of tailored rules This
is consistent with the National Marine Fisheries Service’s
experience, which has never had a blanket rule. Over the
last 50 years, that agency has found it appropriate

to extend endangered-level regulations to threatened
species less than 3 percent of the time.?

The Endangered Species Act’s two-step process was intended to
encourage states, tribes, and landowners to recover endangered
species with the promise that regulations would lighten as a species’

status is upgraded to threatened. But, for most of the law’s 50 years,
that hasn’t been the case, leading to a disappointingly low rate of

recovering species. Restoring and sticking with the statute’s original
intent better aligns the incentives of states and landowners with the
interests of rare species.

Recovery
Recommendations

Endangered and threatened species are distinct categories that
require different conservation approaches. Regulating these two
categories the same makes states, tribes, and landowners indifferent
to species’ status. To boost species recoveries, we need positive
incentives, not indifference, to encourage proactive recovery efforts.

1. Restore the Endangered Species Act’s two-step process.

The blanket rule undermined the Endangered Species Act’s design

and discouraged the recovery of species. The Fish and Wildlife Service
should retain the act’s original two-step process to enhance incentives for
species recovery. Congress should also reiterate that the take prohibition
should be absolutely enforced only for species on the verge of extinction.
By committing the service to honor the statute’s two-step approach, we
can tailor regulations to match a species’ particular needs and better
align the incentives of states, tribes, and landowners with the interests of
species.

2. Empower states to lead on conserving threatened species.

Congress expected states to take the lead on conserving and recovering
threatened species. It even gave states a means of vetoing any federal
regulations the Fish and Wildlife service might issue for threatened
species within their borders. And the Service has adopted a policy
encouraging states to develop conservation plans and avoid the need to
list a species The blanket rule, however, undermined state conservation
plans and relegated states to merely helping implement federal decisions
about how to conserve species. States have repeatedly expressed
interest in returning to their proper role in recovering threatened species.
The federal government should let them.

3. Clarify the line between endangered and threatened
species.

If a species’ listing as threatened results in reduced regulation, that may
lead to pressure for the service to misclassify species, especially by
interest groups that seek to manipulate the listing process to increase
or decrease regulation. This could worsen the already politicized listing
process. Therefore, Congress or the Fish and Wildlife Service should
clarify how immediate and likely an extinction threat a species must face
to merit an endangered listing, using as objective and quantitative a
standard as possible.

Go Deeper

- Jonathan Wood, “The Road to
Recovery: How Restoring the
Endangered Species Act’s Two-Step
Process Can Prevent Extinction and
Promote Recovery,” PERC Policy Report
(2018).

« Jonathan Wood, “Yellowstone’ and the
Endangered Species Act,” PERC Reports
40, no. 2 (2021).

- Jonathan Wood, “Testimony on the
Recovering America’s Wildlife Act,” U.S.
Senate Committee on Environment and
Public Works, December 8, 2021.
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Plan for Successtul Recovery

Est. population : 2,245 pairs

Listed in : 1973

Very picky about breeding habitat

The distinctive call of the Kirtland’s warbler once echoed across the jack pine
forests of northern Michigan. But by the middle of the 20th century, the forests
became much quieter, as the songbird’s numbers plummeted to frighteningly
low levels. When the Endangered Species Act passed in 1973, only 200
remained, spurring the federal government to include the warbler on its original
list of endangered species.

Fortunately, unlike most endangered species, the Kirtland’s warbler recovery
effort was a resounding success, partly thanks to careful planning. A broad
coalition of conservation partners cooperated with the U.S. Fish and Wildlife

FACT

More than

More than 80 percent of listed species rely on
proactive conservation efforts for survival.

Service to devise the agency’s recovery plan for the warbler
in 1976. The plan, which was updated in 1985, helped chart
a path to the bird’s recovery in 2019." Today, the song of the
Kirtland’s warbler, once on the verge of being silenced, still
rings out in northern Michigan.

Recovering the species wasn’t easy. The Kirtland’s warbler
requires ongoing human management to maintain its habitat.?
The bird breeds only in young jack pine forests, which were
once sustained by frequent wildfires. But by the late 20th
century, decades of fire suppression had altered forest
conditions, reducing the warbler’s habitat. Meanwhile, a

rival species—the brown-headed cowbird—began to flourish
as land in the region was cleared for farming. Cowbirds
invade warbler nests, laying eggs that outcompete the other
nestlings.

To address these challenges, the U.S. Fish and Wildlife
Service worked with state agencies, conservation groups, and
private landowners to implement proactive recovery actions
outlined in the warbler’s recovery plan. These collaborative
conservation efforts restored warbler habitat by harvesting

older trees, conducting prescribed burns, and replanting
jack pine seedlings at regular intervals. Partners also trapped
and removed brown-headed cowbirds, enabling the warbler
population to eventually exceed its population goal of 1,000
breeding pairs.

Unfortunately, the warbler’s recovery is the exception, not
the rule. Most endangered species languish on the list,
never quite reaching recovery targets. Even if they do, some
species remain listed long after they have met or exceeded
recovery goals.> Moreover, many species lack recovery plans
altogether or only get them long after they have been listed.
This undermines recovery efforts and makes success stories
like the Kirtland’s warbler all too rare.

Planning Is Essential

The Endangered Species Act’s ultimate goal is to recover
species to the point where they no longer need federal
protections. To facilitate the recovery and delisting of
endangered species, Congress directed the Fish and Wildlife
Service and National Marine Fisheries Service to develop
recovery plans for listed species and review their progress at
least every five years.* These plans outline actions necessary
for recovery and inform many subsequent decisions that
affect a species.

Recovery plans can help motivate the specific actions needed
to recover species. This is especially important for the more
than 80 percent of listed species that rely on proactive
conservation efforts for survival.® A 2007 study found that

the act’s protections are only beneficial when combined

with funding to implement species-specific recovery plans.®

In other words, an endangered listing alone does little or

HABITAT

Volunteers Planting
Jack Pine Forest

Michigan
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This “ready, fire, aim” strategy limits the
effectiveness of these regulatory provisions and
can alienate landowners who steward habitat,
thereby compromising crucial partnerships that
may be needed to recover imperiled species.

nothing to boost most species’ recovery prospects. Proactive
conservation efforts, such as those identified in recovery
plans, are essential for achieving the act’s stated goals.’

Ready, Fire, Aim

One of the Endangered Species Act’s shortcomings can be
summed up by Benjamin Franklin’s observation that “failing
to plan is planning to fail.” All too often, the act fails by
disregarding Franklin’s advice. A recovery-focused approach
should prioritize the development and implementation of
practical and effective recovery plans so that vulnerable
species have the best possible chance of making a
comeback.

Regrettably, that has not been the case over the past half
century. One-third of listed species have no recovery plan,
and half of all plans were not developed until more than five
years after the corresponding species was listed.® Moreover,
most existing recovery plans are far out of date, and the Fish
and Wildlife Service has often lagged far behind schedule in
reviewing its progress toward recovering listed species.?

Even when recovery plans are developed, they come only
after the agencies have first imposed punitive regulations
governing listed species, including regulations for threatened
species and critical habitat designations. In this way,

Sing a New Song

regulatory decisions are made before the specific needs of a
species are identified during recovery planning and often do
not account for how those decisions will affect landowners’
incentives to recover species. This “ready, fire, aim” strategy
limits the effectiveness of these regulatory provisions and
can alienate landowners who steward habitat, thereby
compromising crucial partnerships that may be needed to
recover imperiled species.

FACT

One-third of listed species have
no recovery plan.

This backward approach helps explain why so many species
struggle to meet recovery targets. According to the Fish and
Wildlife Service’s own assessment of its progress toward
meeting stated recovery goals, 85 percent of species have
completed or partially completed less than a quarter of their
recovery objectives.© Given this lack of progress, it’s not
surprising that only 57 domestic species have been delisted
due to recovery in the past 50 years, compared to 300
species the service projected should have recovered by now."

The successful recovery of the Kirtland’s warbler demonstrates the power
of collaborative conservation. But it also highlights the shortcomings of the
Endangered Species Act, which often fails to prioritize recovery planning. To
improve the recovery rate, policymakers must emphasize the importance of
developing and implementing effective recovery plans in partnership with
other key stakeholders. By prioritizing recovery, policymakers can help give

more endangered species a chance to once again thrive.

Recovery
Recommendations

As long as recovering listed species is treated as a secondary
priority, their recovery rate is unlikely to increase. To achieve
meaningful progress, policymakers should implement reforms
that place recovery planning at the forefront while fostering
collaborative partnerships with states and other partners.

1. Add renewed emphasis to recovery planning and
give agencies strong incentives to undertake it.

Although the Endangered Species Act requires recovery
plans for every listed species, many don’t have them, and for
those that do, the plans are often developed too late and do
not influence regulatory decisions. This creates confusion
and exacerbates conflict with landowners and other potential
partners. To address these challenges, Congress should
require the Fish and Wildlife Service and National Marine
Fisheries Service to prepare a recovery plan for every species
before other discretionary decisions are made. This could

be done by conditioning the services’ regulatory authority

on the completion of a recovery plan and consistency with
that plan. If limited resources constrain the services’ ability to
prepare effective recovery plans, that should be addressed
by tackling the litigation that allows outside groups to control
the services’ time and priorities, rather than by deprioritizing
recovery planning.?

2. Require the services to set measurable recovery
goals and to delist species once those criteria are
met.

Currently, many recovery plans lack quantifiable targets,
making it difficult to determine when a species has actually
recovered. Congress should ensure that recovery plans set
objective, measurable recovery goals for each species and
require the services to delist species once those goals are
achieved. Promptly delisting recovered species would allow
the services to reallocate their limited resources to species
that need them most and relieve landowners and other
stakeholders of unnecessary regulatory burdens. Requiring
quantitative recovery targets and mandating timely delisting
would also motivate agencies to develop more effective
recovery plans, thereby increasing the likelihood such plans
will promote meaningful recovery.

3. Develop a formal process for states to lead on
recovery plan development and implementation.

To be effective, recovery plans should reflect input from a
variety of partners. States and conservation groups have
already led or co-led recovery plan development and
implementation for several species. For instance, Michigan’s
Department of Natural Resources and the Audubon Society
played critical roles in developing and implementing the
recovery plan for the Kirtland’s warbler. Similarly, the 2018
delisting of the Hidden Lake bluecurls was largely due

to management carried out by the California Department
of Parks and Recreation.® These examples demonstrate
that an endangered listing should not necessarily shift all
management responsibility to the federal government. The
Fish and Wildlife Service should establish a formal process
enabling state agencies and other partners to take the lead
on developing and implementing recovery plans.

Go Deeper

« Jonathan Wood, “Testimony on A Roadmap to Recovery,”
Congressional Western Caucus Endangered Species Act Forum,
July 27,2022.

« Temple Stoellinger et al., “Improving Cooperative State and
Federal Species Conservation Efforts,” in The Codex of the
Endangered Species Act: Volume II: The Next Fifty Years, eds.
Lowell E. Baier, John F. Organ, and Christopher E. Segal (Lanham,
MD: Rowman & Littlefield, forthcoming 2023).

« Katherine Wright and Shawn Regan, “Missing the Mark: How the
Endangered Species Act Falls Short of Its Own Recovery Goals,”
Property and Environment Research Center (2023)
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Est. population
in the Lower 48 : 7,500

Listed in : 1978

Al

Wolf pack area range :
25 - 150 square miles

Fix the Off-Ramp_

N \

In 1995, nearly 70 years after Yellowstone’s last wolf pack was killed by

park rangers, the U.S. Fish and Wildlife reintroduced the species back to the
region.! The agency sought to establish populations of 100 wolves in each of
Idaho, Montana, and Wyoming, including 10 breeding pairs in each state.? To
obtain support for the proposal, the service gave the states flexibility to manage
conflicts as the population grew, and the nonprofit Defenders of Wildlife
launched a fund to compensate nearby livestock owners for wolf predation.®

By 2004, this Northern Rocky Mountain wolf population reached 835,

far surpassing its recovery goal. Rather than celebrating this remarkable
conservation success story, it took 14 more years of analysis, litigation, more
analysis, more litigation, congressional intervention, more analysis, and more
litigation before wolves in all three states were delisted.* The conflict continues
to this day. Although nearly 3,000 wolves now occupy Idaho, Montana, and

Wyoming and others have dispersed to California, Colorado,
Oregon, and Washington, disagreements over state hunting
and management regulations have prompted efforts to relist
the Northern Rocky Mountain wolf population.®

Recovering species requires considerable effort and
collaboration between federal and state officials, tribes,
private landowners, and conservation organizations. One
motivation for these efforts is the promise that, if they
succeed, species will be delisted, and controversial federal
regulations will fade away. Without an efficient delisting
process, however, these efforts are not properly rewarded,
and future recovery actions may be discouraged. In the
meantime, recovered species loiter on the list, sapping
resources that could be used for species that truly need them.

Light at the End of the Tunnel

Under the Endangered Species Act, the Fish and Wildlife
Service and National Marine Fisheries Service list a species
as endangered or threatened based on five factors: threats

to habitat, overutilization, disease and predation, existing
regulatory mechanisms, and other natural or manmade factors
affecting its existence.® If, based on these same five factors,
the species is no longer threatened with extinction and is
unlikely to become so in the foreseeable future, it must be
delisted as recovered.

The services may delist species on their own or in response to
petitions from states, tribes, industry groups, or conservation
organizations. Generally, delisting results in full responsibility
for managing and conserving the species being returned to
states and tribes. Delisting also triggers a monitoring period
of at least five years, during which federal officials may quickly

relist the species if its population declines or its habitat shrinks
under state and tribal management.

Fortunately, that has not happened. When species have been
delisted and management returned to states and tribes, they
have fared well. To date, no recovered species has regressed
under state or tribal management and had to be relisted under
the act.

As in the case of the wolf, delisting can provoke a lawsuit from
anyone who opposes the decision. Federal law encourages
such lawsuits, by requiring the government to pay significant
attorney’s fees in any case that is at least partly successful.
Environmental litigation groups received more than $600,000
in attorneys fees from just two of the lawsuits challenging the
Northern Rocky Mountain wolf delisting.”

Distressingly few species have been delisted due
to recovery, with only 72 of the nearly 2,400 listed
species achieving this goal.

Hotel California

The list of endangered and threatened species is sometimes
referred to as “Hotel California,” after the popular Eagles
song, because once species get on the list, they seemingly
“can never leave.” Distressingly few species have been
delisted due to recovery, with only 72 of the nearly 2,400
listed species achieving this goal.2 Only 58 endangered
species have improved to the point that their status could be
upgraded to threatened.® Excluding foreign and plant species,
which are subject to relatively little regulation under the act,
these numbers are nearly cut in half.

FACT

Northern Rocky Mountain wolf
population over time compared
to the Fish and Wildlife
Service’s initial goal

Recovery goal

300 ............................................................

2023
3,000+

2004
835

1995
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While the limited progress in recovering species is mostly
due to the Endangered Species Act’s weak incentives for
proactive recovery efforts, it also reflects an unnecessarily
slow and ineffective process for upgrading the status of
recovered species. The services sometimes set recovery
targets for species only to “move the goalposts” once they
are met. At other times, when the agencies determine that
a recovery target has been met and that a species’ status
should be changed, they simply ignore this scientific finding
and wait for states or landowners to petition and file lawsuits
to force action. Consequently, it can take years to delist a
species even where there is no dispute that it is biologically
recovered.

Delays in delisting recovered species reflect a larger process
problem. The Endangered Species Act allows anyone to
petition the services to list, delist, or change the status of any
species and requires the services to give an initial response
in 90 days and a final decision within a year. For decades, the
services have been bombarded by far more petitions than
they could possibly respond to in a timely fashion and are

Exit Here

repeatedly sued for missing deadlines. Today, the Fish and
Wildlife Service faces a 10-year backlog of petitions to review.”

When species have been delisted and
management returned to states and tribes, they
have fared well.

Delisting species can also provoke litigation. To overturn

a delisting in litigation, it is not necessary to show that a
species remains endangered or threatened. Instead, it is
enough to claim that one of the services should analyze
some side issue in greater detail or more thoroughly explain
its decision. And some courts have placed a thumb on the
scale against delistings by interpreting any uncertainty in the
science as reason to keep the species listed. Litigation can
also be encouraged by lucrative awards for attorney fees
that, especially in the case of serial nonprofit litigants, can far
exceed the actual costs to litigate cases.

One critical measure for success under the Endangered Species Act is the recovery and
delisting of species. Unfortunately, that has been far too rare in the last half-century. A more

prompt and efficient process for delistings would better recognize and reward successful
efforts to recover species. It would also give states, tribes, and landowners considering future
recovery efforts the confidence that, if they succeed, they too will be rewarded with a delisting.

Recovery
Recommendations

Bureaucratic and legal hurdles would be merely frustrating if they
did not affect the incentives for states, tribes, and landowners

to recover species. But the primary incentive for recovery under
the Endangered Species Act is the prospect that success will be
rewarded by delisting the species, removing burdensome federal
regulations, and returning management to states and tribes.

If prompt delistings are not perceived as a realistic outcome,
recovery efforts will be discouraged.

1. Codify the listing workplan to give the services
breathing room.

In response to a deluge of listing and delisting petitions,
the Fish and Wildlife Service developed a work plan to
prioritize species based on the urgency of their threats and
the quality of information about their statuses. The plan
deprioritizes species where the science is still developing
or where voluntary, proactive conservation efforts are being
implemented. Under current law, however, the work plan
cannot set aside the strict deadlines for responding to
petitions required by the Endangered Species Act, which fuels
excessive and costly litigation. Therefore, Congress should
codify the services’ power to develop and implement work
plans and retake control of their workload.

2. Propose status changes immediately when
recommended in a status review.

When required five-year status reviews reveal that a species’
prospects have improved and its status should be upgraded
to threatened or delisted, the services should immediately
propose that action rather than waiting for petitions and
lawsuits to spur action. Among other things, this will save the
agencies later work by allowing them to rely on a fresh review
of the science concerning threats to the species.

3. Create a cooling-off period for litigation.

While no recovered species has backslid after it has been
delisted, uncertainty about how species will fare under state
and tribal management can motivate lawsuits and make courts
reluctant to approve delistings. Therefore, Congress should
provide that challenges to delisting decisions can only be filed
once the post-delisting monitoring period has concluded. That
way, litigants and courts can evaluate the decision with the
benefit of real-world information on how states and tribes will
continue to conserve the species. Should a species backslide
during the monitoring period, the Endangered Species Act
already allows for an emergency listing.

4. Overturn delistings only on proof that the
species remains endangered or threatened.

Rather than overturning delisting decisions any time a court
determines that the services should provide more explanation
or analysis for their decision, this remedy should be limited to
cases where a litigant has shown that the species is actually
still endangered or threatened. This would encourage litigants
to focus on the merits of the decision rather than flyspeck
agency analysis. And it would even allow additional analysis
to take place without the disruptive effect of a species
repeatedly bouncing on and off the list.

Go Deeper

Oceans, and Wildlife Subcommittee, May 15, 2019.

18-36030 (Sth Cir. filed May 30, 2019).

- Jonathan Wood, “Testimony on the Tribal Heritage and Grizzly Bear Protection Act,” U.S. House Natural Resources Committee’s Water,

« Amicus Brief of Pacific Legal Foundation and Property and Environment Research Center, Crow Indian Tribe v. United States, Case No.
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Chart Roadmaps to Recovery

JONATHAN WOOD

On May 5, 1805, William Clark described in his journal an encounter with a
“verry large and a turrible looking animal, which we found verry hard to kill.”"
That animal was a grizzly bear, and the Lewis and Clark expedition journals
would help the species capture the American public’s imagination. In the 19th

Est. population
in Lower 48 : 1,500

and 20th centuries, however, federal and state bounty programs decimated
grizzly populations to reduce conflicts with people and livestock. By 1975,

T biad) i o 1075 grizzlies were listed as threatened throughout the lower 48.2

In 1993, the U.S. Fish and Wildlife Service released a recovery plan to restore

grizzlies in six “recovery zones.”> Some of these recovery zones have seen
n incredible progress, while others have languished. In the Greater Yellowstone
Ecosystem, grizzlies have far surpassed their 500-bear recovery target,

Adult male range - eclipsing 1,000 bears in 2021. There are another 1,114 bears in the Northern

Up to 600 square miles

Continental Divide Ecosystem surrounding Glacier National
Park, exceeding a target of 800 bears. Attempts to delist
these recovered populations, however, have been blocked by
litigation from groups that do not trust states to manage the
species.

Likewise, proposals to reintroduce and expand bear
populations in still-struggling areas have been hampered by
conflict and concerns over the regulatory consequences for
landowners. Consequently, four of the six recovery areas have
at most a few dozen grizzlies.* And there is little incentive

for states or landowners to do more for these populations
because delisting is so difficult and strict federal regulations
will continue to apply regardless of any progress.

Species recovery does not have to be this disjointed and
conflict ridden. The Endangered Species Act provides an
overlooked tool to encourage recovery efforts and lower the
stakes of delisting decisions. Under section 4(d) of the act,
the Fish and Wildlife Service and National Marine Fisheries
Service could craft “roadmaps” for recovering species

that incrementally reduce federal regulation as a species
hits objective recovery benchmarks. This approach would
reward landowners for their contributions and allow states to
gradually take over management of threatened species while
building trust with conservationists and local communities.

FACT

Grizzly Bear Recovery Targets

Greater Yellowstone Population

500 Target

1,000 Estimated

Northern Continental Divide Population

800 Target

1114 Estimated

‘Infinite Number of Options’

The Endangered Species Act authorizes the services to issue
regulations “necessary and advisable for the conservation” of
threatened species such as the grizzly bear.® “Conservation”
is defined as the actions “necessary to bring any endangered
species or threatened species to the point” that they are

HABITAT

Estimated Current Distribution

Demographic Monitoring Area

Cabinet-Yaak Ecosystem

Greater Yellowstone Ecosystem

North Cascades Ecosystem

Washington

Grizzly Bear Recovery Zone
and Estimated Distribution

Northern Continental Divide Ecosystem

Selkirk Ecosystem

HOOBooom

Selway-Bitterroot Ecosy

Montana

Wyoming
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no longer threatened, an explicitly
recovery-focused standard.® And the
“necessary and advisable” phrase
requires this recovery to be achieved
in a way that is sensitive to the

costs imposed on states and private
landowners, including how those costs
affect incentives to conserve species.’
Congress expected this authority to be
used to encourage proactive efforts
by states and private parties to help
recover threatened species. Because
crafting effective rules under this
standard would require considerable
creativity, Congress wrote section 4(d)
to give the services “an almost infinite
number of options” for designing these
rules.®

Attempts to delist
recovered populations have
been blocked by litigation
from groups that do not
trust states to manage the
species.

Foregone Flexibility

In practice, however, these rules

have been more cookie-cutter than
creative. The Fish and Wildlife Service
has issued guidance for designing
these rules, which emphasizes that

Make Tracks

the service should start from the
assumption that federal regulation

will be maximized and then consider
exemptions for certain activities.® A
Defenders of Wildlife study has found
that these exemptions commonly fall
into one of seven categories, including
activities that have a trivial impact on
the species, are already regulated
under other federal or state laws, or are
carried out under a federally approved
conservation plan.©

While this formulaic approach to
drafting threatened species rules
may be easier for the service, it
misses opportunities to encourage
state and private recovery efforts.
Current rules do not, for instance,
set objective recovery targets and
reduce federal regulation incrementally
as those targets are achieved.

They also generally do not account
for the possibility that different
populations of a species will recover
at different speeds and require
different management strategies
over time. Nor do they give states an
opportunity to gradually take over
management before the species is
delisted and, thereby, build trust with
conservationists.

Indeed, the Fish and Wildlife Service
is resistant to even considering the
costs these rules impose on states

Threatened species rules are supposed to set species up for
recovery. However, the formulaic way they are crafted undermines
their potential to encourage proactive recovery efforts, to empower

states, and to defuse conflict. If, instead, these rules gave effect to
recovery plans, rewarded incremental improvement in a species’
prospects, and allowed states to take over management gradually
while building trust with the conservation community, more species
could be put on the road to recovery.

and private landowners and how those
costs affect their incentives to engage
in recovery efforts. For the lesser
prairie chicken, for example, the service
proposed to strictly regulate ranching
despite the critical role ranchers play in
conserving the bird’s grassland habitat.
When conservation organizations such

A more creative use of
regulations to encourage
and reward recovery
efforts could boost the

rate at which we recover
endangered and threatened
species.

as PERC, National Wildlife Federation,
and the Nature Conservancy objected
that this would penalize ranchers’
voluntary conservation efforts, the
service relaxed its approach. Yet, in
the final decision approving the revised
rule, it still disclaimed any obligation to
analyze the rule’s costs or effects on
landowners’ incentives.”

Recovery
Recommendations

A more creative use of regulations to encourage and reward
recovery efforts could boost the rate at which we recover
endangered and threatened species. It could also benefit
recovery planning, reduce litigation, and give states an
opportunity to build trust with conservationists.

1. Set objective recovery benchmarks and reward
states and landowners for meeting them.

Rather than issuing rules that regulate a population the same
way regardless of whether it is improving, stagnating, or
declining, agency rules should identify objective recovery
benchmarks and provide for regulation to automatically adjust
as they are met. Those benchmarks might be expressed in
terms of population numbers, acres of habitat restored, or
any other metric that advances a particular species recovery.
The key would be to give states and private landowners
clear targets and reward them incrementally for their roles

in recovering the species. These roadmaps for recovering
species would more closely align the incentives of private
landowners with the interests of threatened species.

2. Use rules to support and give effect to recovery
plans.

To reduce the time needed to craft more creative rules, the
services should incorporate their design into the recovery
planning process, which currently has no enforcement
mechanism. A recovery plan for an endangered species
could, for instance, describe the rule the service would adopt
if the species’ status improved to threatened and explain how
the rule would create the right incentives and advance the
recovery plan’s goals. This approach would have the added
benefit of encouraging states and landowners to recover
species currently listed as endangered, by providing a clear
signal of how they might be rewarded when the species is
upgraded to threatened.

3. Gradually return full management responsibility
to states in anticipation of delisting.

A regulatory roadmap for recovering each threatened species
could also reduce conflict over delistings. Currently, delistings
result in abrupt changes to management of a species,

from nearly complete federal control to nearly complete

state control. If states gradually resumed management
responsibility, however, they could demonstrate—while the
species retained some federal oversight—their ability to
manage it effectively and build trust with conservationists.

And if there were a period of full state control prior to a
species’ delisting, that could substantially reduce incentives to
litigate against delistings.

4. Account for the fact that different populations
of a species will recover at different rates.

Problems can arise when some populations of a species
recover faster than others. The U.S. Fish and Wildlife Service’s
approach in these situations has been to propose carving out
recovered populations from the larger species designation
and delisting them as a recovered distinct population
segment. However, that controversial practice has provoked
consistent litigation, especially where states have radically
different management plans for a population. In fact, the only
time this strategy has worked, Congress had to intervene to
overturn a court decision.

Another approach would be to write threatened species
rules to account for variability among populations and state
management plans. For the grizzly, for instance, a rule might
terminate federal regulation of the Yellowstone and Northern
Continental Divide populations and set incremental recovery
benchmarks for other populations that would determine the
extent of federal regulation for them over time. Because the
entire species would remain listed, federal agencies would
still need to consult over their actions. But it would solve most
of the problems that states and landowners face when a fully
recovered population remains subject to the Endangered
Species Act.

Go Deeper

« Jonathan Wood, “Testimony on a Roadmap to Recovery,”
Congressional Western Caucus Endangered Species Act Forum,
July 27,2022.

« David Willms, “Unlocking the Full Power of Section 4(d) to
Facilitate Collaboration and Greater Species Recovery,” in The
Codex of the Endangered Species Act: Volume II: The Next Fifty
Years, eds. Lowell E. Baier, John F. Organ, and Christopher E.
Segal (Lanham, MD: Rowman & Littlefield, forthcoming 2023).

« Property and Environment Research Center, “Comment on
Proposed 4(d) Rule for the Lesser Prairie Chicken,” Public
Comment to the U.S. Fish and Wildlife Service, September 1, 2021.
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REMOVING REGULATORY DISINCENTIVES

Make Critical Habitat an Asset
Instead of a Liability

TATE WATKINS ... i

Est. population : 100 - 200 frogs

Listed in : 2001

«

3 inches

The dusky gopher frog is an elusive amphibian that spends most of its life
underground and covers its eyes when frightened. Native to the coastal longleaf
pine ecosystems that once covered much of the southeastern United States, the
frog now teeters on the brink of extinction. As few as 135 remain in the wild today!

Although the dusky gopher frog is unique, its plight is not. Like many endangered
species, the frog lacks enough habitat to sustain viable populations. Recovering
the species will require actively creating, restoring, and then maintaining its
habitat, much of it on private lands.

Unfortunately, the Endangered Species Act fails to encourage the type of habitat
creation and restoration that the frog and many other listed species need. While
the U.S. Fish and Wildlife Service designates “critical habitat” for endangered
species, these designations often do not motivate conservation. In fact, the
approach can create perverse incentives by making endangered species and their
habitats liabilities for landowners rather than assets. This can threaten imperiled
species by pitting landowners against wildlife instead of providing incentives to
conserve and restore habitat.

In 2012, the Fish and Wildlife Service designated about 1,500
acres of private timber land in Louisiana as critical habitat

for the dusky gopher frog. The agency did so even though
the area no longer contained the unique set of features that
the frog requires to survive and breed, and despite the fact
that the frog had not been documented in the state in more
than half a century.2 The property owners challenged the
designation, arguing that it lowered their property’s value and
could cost them millions of dollars in foregone development
value. The landowners also had no incentive to restore
habitat for the frog, which would have been an expensive and
laborious undertaking.

In Weyerhaeuser Co. v. U.S. Fish & Wildlife Service, a case
that rose all the way to the U.S. Supreme Court in 2018, the
landowners ultimately prevailed when the justices ruled

that critical habitat must first qualify as “habitat.”® But what
qualifies as habitat is still unclear, and positive incentives for
landowners to recover species remain as elusive as the dusky
gopher frog itself. The story of the frog provides several policy
lessons and illuminates reforms that could avoid pitfalls of
critical habitat designations in the future.

Designating What’s Essential

Habitat loss is the leading cause of species extinction, which
means that creating, maintaining, or restoring habitat is crucial
to recovering species.* The Endangered Species Act aims

“to provide a means whereby the ecosystems upon which
endangered species and threatened species depend may be
conserved.” The law’s regulatory mechanism to protect such
areas is the designation of “critical habitat,” which includes
occupied or unoccupied areas considered to be “essential for
the conservation of the species.”®

Critical habitat must be determined based on “the best
scientific data available” and considering “the economic
impact, and any other relevant impact.”” If the negative
impacts of designating a particular area exceed its benefits,

HABITAT RANGE

Mississippi

Louisiana

ey,

the federal government may decline to designate that area
unless doing so “will result in the extinction of the species.”®

Two-thirds of listed species rely on some private land for
habitat,® and roughly half of listed species depend on private
land for at least 80 percent of their habitat.® Unsurprisingly,
then, the Fish and Wildlife Services often designates critical
habitat on private lands. A critical habitat designation

on private land, however, does not compel protection or
conservation of that land; it merely results in additional
regulatory scrutiny if the use of that land coincidentally
requires some other, unrelated federal permit.

Habitat as a Liability

The dusky gopher frog case demonstrates how critical habitat

on private land can be a liability that undermines recovery
efforts. The frog depends on active human intervention to
sustain its few remaining populations, which are currently
found on just six sites in Mississippi. Establishing additional
populations requires enormous human effort and expense
because most longleaf pine forests have been replaced by

commercial timber. Restoring habitat for the frog would mean
clearcutting dense stands of commercial pine trees, replanting

with longleaf pines, and annually burning the landscape to
maintain the fire-adapted longleaf ecosystem.

Once abundant along the Gulf Coastal Plain states,
today the only known remaining frogs live in a
handful of small ponds found in southern Mississippi.
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The Nature Conservancy, one

of the world’s best funded and

most sophisticated conservation
organizations, has demonstrated the
arduous and labor-intensive nature of
such habitat restoration. It has worked
for nearly two decades in southern
Mississippi to restore hundreds of
acres of a longleaf pine ecosystem,
raise and release thousands of
tadpoles, and establish a population of
approximately 50 adult dusky gopher
frogs. The level of effort, expertise, and
expense required far exceeds what a
typical private landowner might be able
or expected to provide."

While the U.S. Fish and
Wildlife Service designates
“critical habitat” for
endangered species, these
designations often do not

motivate conservation.

In the case of the landowners in
Weyerhaeuser, the critical habitat
designation was an enormous
liability because it reduced the value
of the property and threatened to
restrict future land uses. The federal
government’s own analysis estimated
that the designation had the potential

Hop to It

FACT

Two-thirds of listed species rely on private land.

to cost the property owners up to
$34 million if it were to prevent future
development.? The result is that the
dusky gopher frog’s critical habitat
designation created acrimony and
conflict without promoting any efforts
to restore habitat for the species.

Beyond failing to spur conservation,
designating private land as critical
habitat may even create perverse
incentives to destroy habitat as
property owners seek to avoid future
land use restrictions. One study of the
critical habitat designation for a pygmy
owl in Arizona, for instance, found that
parcels proposed for designation were
developed faster than equivalent tracts
outside of it, seemingly to deter them
from being considered habitat.® That
outcome is understandable in light of
other research that finds critical habitat

The often-punitive regulatory approach of endangered species policy
serves neither property owners nor rare species. In particular, with
management-dependent species such as the dusky gopher frog,
alternatives that reward landowners are likely to be much more effective
than regulations that penalize them. A clearer definition of habitat

is likely to reduce conflict with landowners, and market approaches
could make habitat an asset rather than a liability, thereby promoting
conservation and recovery of imperiled species.

designations significantly reduce land
values. For instance, one recent study
found that habitat designations in
California decreased land values by
48 percent for the red-legged frog and
78 percent for the bay checkerspot
butterfly

Disincentives to conserve habitat
present enormous challenges given
how important private land is for
endangered species. The plight of the
dusky gopher frog and species like it
highlights several issues relevant to
the future of critical habitat under the
Endangered Species Act.

Recovery
Recommendations

Instead of penalizing landowners who maintain critical habitat by limiting
land uses or reducing property values, encouraging them to participate
in conservation and recovery would be better for endangered species.
Market approaches that compensate landowners for conserving habitat
would align the incentives of imperiled species with the people best

positioned to provide habitat.

1. Clarify the meaning of “habitat” and limit
designations of critical habitat to areas currently
suitable for a species.

The dusky gopher frog conflict highlighted how the Fish and
Wildlife Service’s lack of a consistent definition of “habitat”
provokes conflict and distracts from species recovery.
Congress or the agency should adopt a final definition
recognizing that “habitat” is limited to areas that currently
have all of the features necessary to support a species.
Limiting the definition in this way would focus critical habitat
designations on areas where they could do some good while
avoiding designations that only create perverse incentives.

2. Account for perverse incentives directly in the
critical habitat designation process.

The Fish and Wildlife Service is required to consider
economic and other costs resulting from critical habitat
designations. In satisfying this obligation, the service should
be required to explicitly consider the likelihood that costs will
discourage landowners from conserving or restoring habitat.
Better accounting for these “conservation costs” can avoid
perverse incentives while limiting designations to areas where
there are clear and direct benefits to species. In pursuit of
minimizing conservation costs of designations, federal land
should be prioritized over private lands, where perverse
incentives may arise. Occupied habitat should also be
prioritized over unoccupied areas, since a species’ presence
guarantees at least some protection for habitat features. And
unsuitable land should never be designated, because it does
not encourage proactive habitat creation and restoration.

3. Purchase land that contains valuable habitat or
potential habitat.

Rather than imposing costly and potentially counterproductive
critical habitat designations, the government could pay
market value for land containing valuable habitat or potential
habitat. Congress intended for such purchases to play a
significant role in conserving and recovering species, and

the Endangered Species Act provides avenues for such
transactions. If private land is more valuable as habitat

for a species than as working forests, farms, or future
developments, then purchases reward landowners for
conserving habitat features.

4. Compensate private landowners for restoring
habitat or meeting benchmarks for species
recovery.

Another market alternative to critical habitat designation
would be to compensate private landowners for achieving
habitat restoration or species recovery benchmarks. Paying
directly for conservation efforts would likely be more cost
effective than current procedural spending on critical
habitat designations. The approach could also harness
private funding or matches from conservation organizations
or other parties interested in species conservation. Ideal
compensation frameworks would focus on outputs, such as
demonstrated contributions to species recovery, while giving
landowners flexibility to develop innovative solutions.

5. Incorporate maintenance or restoration of
habitat into existing mitigation programs.

Another approach to encourage habitat conservation

would be to incorporate it into existing mitigation programs.
A federal permit that allows for discharge of pollution

to a stream, for instance, may require the permittee to
conserve or restore wetlands adjacent to the stream to the
extent necessary to remove a similar amount of pollution.
Where endangered species habitat contributes valuable
ecosystem services, such as filtering air or water, a regime
that compensates the private landowner for providing these
services will also reward the owner for conserving the habitat.

Go Deeper

- Jonathan Wood and Tate Watkins, “Critical Habitat’s ‘Private Land
Problem’: Lessons from the Dusky Gopher Frog,” Environmental Law
Reporter 51, no. 7 (2021).

- Property and Environment Research Center, “Comment on
Proposed Rescission of ‘Habitat’ Definition,” Public Comment to the
U.S. Fish and Wildlife Service and National Marine Fisheries Service,
November 26, 2021.

- Property and Environment Research Center, “Comment on
Proposed Rescission of the Exclusion Rule,” Public Comment to the
U.S. Fish and Wildlife Service, December 13, 2021.

« Tate Watkins, “If a Frog Had Wings, Would It Fly to Louisiana?”
PERC Reports 37, no. 1(2018).
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REMOVING REGULATORY DISINCENTIVES

Empower States
to Recover Species

TATE WATKINS

Est. population : 10,000

Prairie dogs play a vital role in shortgrass prairies and desert grasslands, but

Listed in : 1984

their digging also sometimes digs them into trouble. The federal government
sponsored 20th-century efforts to eradicate them, which were perhaps a little
too successful. The Utah prairie dog, one of five species of the animal, saw its
population plummet, and it was listed as threatened in 1973

Their mating season
lasts only an hour

The creators of the Endangered Species Act envisioned states playing a
crucial role in managing imperiled species like the Utah prairie dog. After all,
state agencies manage countless species of wildlife across the country. But
rather than playing a cooperative part in managing at-risk species as Congress

ﬂ

Prairie dogs create complex underground “towns
with designated areas for sleeping, nursing,
defecating, and even disposing of their dead.

originally intended, states have largely been sidelined.
Instead, federal agencies decide which species to list and
how to regulate them, and then often implement those
regulations with limited input and participation from states.?

Unfortunately for residents in southwestern Utah, nothing
about prairie dogs’ destructive habits have changed over
the past century. There, federally protected prairie dogs
upended home building projects, shuttered public parks and
playgrounds, dug up cemeteries, and even tunneled under
airport runways.® Federal endangered species rules, however,
forbade state biologists from moving the troublesome prairie
dogs to conservation areas with suitable habitat that would
actually boost their recovery prospects. That’s because

strict federal rules over “take,” or actions that harm members
of listed species, can even prohibit activities that aim to
conserve a species, such as relocation efforts.

Whether it’s the prairie dog or other imperiled species, federal
regulations often mire state-led conservation and recovery
efforts. Empowering state and local efforts to manage
imperiled species will not only minimize strife between people
and protected wildlife, but it will also benefit at-risk species in
Utah and beyond.

Federalism on the Brink

Congress intended for the Endangered Species Act to

have significant federalism components, whereby states
cooperatively help the federal government implement the
act. This makes sense because states are closer to and more
trusted by the communities where rare species are found and
have more flexibility to develop tailored local solutions.

The act specifically directs the U.S. Fish and Wildlife Service to
“cooperate” with states “to the maximum extent practicable™
and requires the agency to enter “cooperative agreements”
with states that develop programs to conserve endangered
and threatened species. Cooperative agreements require
states to establish and maintain “an adequate and active
program for the conservation of endangered species and
threatened species,” and states are granted flexibility to

determine program specifics.® The act also envisioned states
helping shape and implement regulations under the act,
including by retaining significant authority over regulating
take.® Specifically, the act intended federal rules regarding
take of threatened species to require state approval’

The federal government, however, has yet to embrace the
cooperative federalism approach to endangered species that
Congress originally intended. Federal rules routinely preempt
state policy and approaches, to the detriment of people and
imperiled wildlife alike.®

Whether it’s the prairie dog or other imperiled
species, federal regulations often mire state-led
conservation and recovery efforts.
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Sidelining States from Recovery Efforts

Threats to a species often vary across its range, and the
impacts of regulations may similarly vary. The best approach
to recovering a species, therefore, will depend on local
context as well as social acceptance. Yet federal agencies
often implement the Endangered Species Act through a
top-down approach that sidelines states as well as tribes,
local governments, and private citizens. These locals usually
have little influence or decision-making power when it comes
to endangered species. It is little surprise, then, that many
states and local communities resent federal attempts to do
endangered species conservation “to” them rather than “with”
them.

States can play an important role in recovering species.
About a decade ago, a court ruling transferred management
authority over Utah prairie dogs from the federal government
to the state of Utah. Given the opportunity to lead
conservation efforts, state and private partners purchased
lands that offered quality habitat for the rodents and
relocated thousands of them there. The conservation efforts
began to resolve conflicts over the prairie dogs, and the
population boomed.® The success was so undeniable that the
environmental organization WildEarth Guardians gave Utah
higher marks than the Fish and Wildlife Service for prairie dog
conservation.”

After a few years, however, a federal court stopped the
successful program when it restored status quo Endangered
Species Act regulations for the threatened species, granting
the federal government authority over it once more. As a
result, Utah’s work to relocate the prairie dogs and minimize
conflict with residents ground to a halt. “Decades of federal
regulation have created a lot of conflict but haven’t brought
us any closer to a long-term plan to protect the Utah prairie
dog,” one local property owner said at the time. “The future of

Time to Dig In

The legislators who passed the Endangered Species Act
always intended for states to play a crucial role in carrying
out the provisions of it. The act has significant federalism
components, yet federal rules have largely sidelined

state influence over endangered species policy and
implementation. Empowering states to help shape policy
and recover imperiled species will benefit people and
wildlife alike.

If multiple states implement their own recovery
plans for a listed species whose range spans an
entire region, then differences in outcomes can
help discover best practices for recovery.

the species is on public conservation lands managed by state
biologists, not backyards, playgrounds, and other residential
areas.”"

Federalism envisions states as laboratories that can help
reveal what works and what doesn’t. If multiple states
implement their own recovery plans for a listed species whose
range spans an entire region, then differences in outcomes
can help discover best practices for recovery. Multiple,
decentralized recovery programs can also reveal which
approaches garner the most buy-in from local communities.
The current federal one-size-fits-all policy misses out on these
benefits.

Similarly, when states are empowered to recover species,
policies can be tailored to local conditions. Federal policy
mandates often ignore specific characteristics that state and
local entities can account for” And on a practical level, there
is ample evidence that landowners and communities prefer
locally led conservation solutions to federal ones.®

Recovery
Recommendations

Congress intended for states to play a significant role in
carrying out the Endangered Species Act, yet the act’s
federalism provisions have been virtually nullified in practice.
The lack of state influence over policy and management of
imperiled species is detrimental to local communities as well
as at-risk wildlife. Listed species would benefit from reforms
that empower state-led conservation that can better account
for local knowledge, attitudes, and settings.

1. Reverse federal rules that nullify the Endangered
Species Act’s federalism provisions.

Federal agency rules for many endangered species

preempt state approaches to and efforts at conservation

and recovery. The Fish and Wildlife Service should reverse
rules and guidelines that sideline states from participation in
endangered species management and recovery™ In addition,
Congress could ensure regulations for listed species respect
the Endangered Species Act’s federalism components by
passing legislation that clarifies states’ full authority and
proper role under the act. States already play a significant
role in implementing other federal environmental laws such
as the Clean Water Act and Clean Air Act. By reasserting

and embracing its cooperative federalism provisions, the
Endangered Species Act should do the same.

2. Give states the power to implement the act by
issuing permits and leading proactive recovery
efforts.

Congress or the Fish and Wildlife Service should also clarify
that states play a significant role in helping determine how
listed species will be regulated and managed, including by
permitting take of endangered species. Local communities
generally trust state institutions more than the federal
government. Having states taking the lead on species
reintroductions, negotiating safe harbor agreements, and
performing other conservation activities under the act would
allow recovery efforts to harness that trust. States issuing take
permits for activities unrelated to recovery efforts, such as
construction or development, could also support conservation
by proactively identifying potential areas of conflict. In the
case of the Utah prairie dog, the state leveraged the permit
process to find out where the rodents were causing problems
and then relocated them to suitable habitat. But once federal
regulations were reapplied to the species, Utah'’s ability to
avoid conflicts in this way disappeared.

3. Empower states to exercise their authority to
approve federal regulation of threatened species.

The creators of the Endangered Species Act intended for
federal regulations for threatened species to require state
approval in states with cooperative agreements.® Congress
or the Fish and Wildlife Service should clarify that such states
retain authority over regulation of threatened species. The
act anticipated that this authority would encourage state
efforts to recover threatened species by making it contingent
upon establishing conservation programs. A greater state
role regarding threatened species specifically would not only
restore much of the act’s original intent, but it would also allow
the Fish and Wildlife Service to focus its resources on the
species that are in greatest jeopardy. Furthermore, successful
state recoveries could build trust with landowners and
environmentalists, potentially moderating what often become
intense battles over listing decisions.

Go Deeper

- Terry L. Anderson and P.J. Hill, “Environmental Federalism: Thinking
Smaller,” PERC Policy Series 8 (1996).

- Jonathan Wood, “Testimony on the Recovering America’s Wildlife
Act,” U.S. Senate Committee on Environment and Public Works,
December 8, 2021.

- Jonathan Wood, “A Prairie Home Invasion,” PERC Reports 36, no. 2
(2017).

- Temple Stoellinger, “Wildlife Issues are Local: So Why Isn’t ESA
Implementation?” Ecology Law Quarterly 44, no. 4 (2017).

« Terry L. Anderson and Lawrence Reed Watson, “An Economic
Assessment of Environmental Federalism: The Optimal Locus of
Endangered Species Authority,” in The Endangered Species Act
and Federalism: Effective Conservation through Greater State
Commitment, eds. Kaush Arha and Barton H. Thompson (New York:
Routledge, 2011).
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ENCOURAGING PROACTIVE RECOVERY EFFORTS

Turn Reintroduced
Species Into Assets

TATE WATKINS AND
MADISON YABLONSKI

Est. population : 3,000 )
Sea otters may be known as “old men of the sea” thanks to their

conspicuous whiskers, but overzealous fur hunting nearly cut their time in
the water short. By the early 20th century, only 50 otters survived along the
California coast. Over the decades their numbers grew to approximately 1,000,
but oil spills posed an extinction risk to the population. In 1977, the California
sea otter was listed as threatened under the Endangered Species Act!

Listed in : 1977

Today, the otters number roughly 3,000, partly due to an experimental
population released in the Channel Island waters in the late 1980s.2 But the
reintroduction of these often-mischievous creatures brought its share of
controversy. Otters’ diet of shellfish and other marine life overlaps with the
catch of commercial fishers, effectively pitting the “old men of the sea” against

Otters store food in baggy pockets

of loose skin under each arm.

the seasoned fishermen of the sea. Moreover, introducing
a listed species would have risked fines or criminal charges
if anyone accidentally harmed an otter—by catching them
in a trap, for instance.®

To protect against the regulatory impacts of reintroduction,
the U.S. Fish and Wildlife Service came to an agreement
with local stakeholders. It eliminated civil and criminal
penalties for incidental harm to sea otters in the
experimental population. It also established a plan to
contain otters near the reintroduction area, keeping them
away from commercial fisheries. Congress approved

the plan, allowing fishermen and translocated otters to
coexist.*

After several decades of the population improving,
however, the Fish and Wildlife Service unilaterally

nullified the agreement in 2012.5 Deciding not to honor a
compromise that balanced sea otters and fishery resources
not only eroded trust with locals, but it also weakened the
service’s prospects to reintroduce the species farther north
in California or Oregon.®

Like the California sea otter, many imperiled species need
proactive efforts to recover. Introducing experimental
populations can boost recovery prospects, but success
will hinge on cooperating with local stakeholders rather
than alienating them. Federal agencies should ensure
that introductions of experimental populations do not
erode trust with nearby communities and risk undermining
recovery efforts. Instead, policies must provide
opportunities for collaborative approaches to reintroduce
and recover at-risk species.

FACT

Otters’ diet of shellfish and other marine life
overlaps with the catch of commercial fishers.

Experiments in Recovery

The Endangered Species Act gives the Fish and Wildlife
Service and the National Marine Fisheries Service authority to
introduce experimental populations to aid in recovering listed
species.” Proactively translocating members of an endangered
or threatened species can be a worthwhile way to promote
recovery, but the presence of a listed species can bring
significant regulatory burdens for local communities.

The regulation of introduced species is heavy-
handed and makes them a liability for surrounding
communities and nearby landowners.

To reduce conflicts over introductions, Congress limited
the regulatory burdens that could accompany experimental
populations.? It provided that experimental populations
will be treated as threatened for purposes of regulating
private activity, regardless of the status of the species as

a whole.® This should result in experimental populations
being managed more flexibly than other members of a
listed species. Commonly, the services find that regulating
incidental take—activity that unintentionally harms a
member of an experimental population—provokes conflict
and is unnecessary to conserve such populations.® The
act also forbids the designation of critical habitat and limits
consultation for nonessential experimental populations.

The services have used their authority to designate more than
80 experimental populations of more than 50 listed species
since 1982. Over the years, experimental populations of black-
footed ferrets, oyster mussels, whooping cranes, bull trout,
various types of wolves, and dozens of other species have
been reintroduced, with differing degrees of success.”

Reintroduction Conundrums

Proactively establishing new populations of listed species
can be an effective way to recover them. Yet, too often, the
regulation of introduced species is heavy-handed and makes
them a liability for surrounding communities and nearby
landowners. If an experimental population brings onerous
regulation, then it is even more likely to impose burdens

by restricting private activity. Introductions, therefore, can

be divisive and erode trust with stakeholders who might
otherwise become partners in conservation.

For the California sea otter, great white sharks are the biggest
obstacle to increasing its range.” Introducing the otters to
San Francisco Bay would leapfrog shark territory, potentially
allowing the species to triple its population. A reintroduction
to the bay, however, would bring the same regulatory
concerns to commercial fishermen and other locals that the
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FACT

Introducing the otters to San Francisco Bay
would leapfrog shark territory, potentially
allowing the species to triple its population.

San Francisco
Bay

translocation of otters to the Channel
Islands originally did. Unfortunately,
by not honoring the compromise of
the previous reintroduction, the Fish
and Wildlife Service eroded trust

with local stakeholders even as it
boosted the otter’s recovery prospects.
Regulatory obstacles could, in theory,
be overcome by a similar compromise
that helps conserve the otter while
mitigating the costs imposed on those
who work and play in the bay. But why
would Northern California fishermen
negotiate with the service after seeing
how it treated its commitment to their
neighbors to the south?

Fears over potential reintroductions
are valid because experimental
populations can bring significant
costs to surrounding communities.
Private landowners provide habitat
for a majority of endangered and

threatened species.® Without

policies that bring landowners in as
conservation partners, rather than
making them regulatory targets,
experimental populations are not

likely to promote recovery of listed
species. A reintroduction of red wolves
to eastern North Carolina in 1986 has
largely failed due to conflicts with

local communities.® In a similar vein,
community opposition has stymied

a Fish and Wildlife Service proposal

to reintroduce grizzly bears to the
Bitterroot ecosystem in Idaho and
Montana for more than two decades.”
Local buy-in is crucial to the recovery
prospects of experimental populations.

Local buy-in is crucial to
the recovery prospects of
experimental populations.

Ride with the Current

Proactively introducing imperiled species can improve recovery prospects,
but to thrive, experimental populations must have support from local
stakeholders. Agencies should reintroduce species only if they can eliminate
liabilities to surrounding communities. Finding ways to make reintroduced
species assets will go a step further in bolstering conservation. Otherwise,
agencies risk eroding trust and undermining recovery, serving neither

imperiled species nor local stakeholders.

Furthermore, when reintroduced
species disperse, the footprint of their
regulatory restrictions can expand
along with the population. The Fish
and Wildlife Service’s proposal for

an experimental population of gray
wolves in Colorado, for instance,
seemingly ignores how the species
has dispersed widely in the past. The
proposal indicates that only Colorado
agencies and residents will be granted
flexibility to manage the experimental
population. Once the reintroduced
wolves inevitably expand into
neighboring states, they will be treated
as endangered rather than simply
threatened, with significant regulatory
consequences.®

Recovery
Recommendations

First and foremost, federal agencies must ensure that
experimental populations will not become liabilities to
surrounding communities. Additionally, the Endangered
Species Act gives agencies flexibility to make introduced
populations assets to landowners who can aid in recovery
prospects. They should use their flexibility prudently to
encourage collaborative conservation that has local buy-in.

1. Do not limit state flexibility to manage
experimental populations.

The Fish and Wildlife Service should not limit flexibility to
manage experimental populations reintroduced by states

or private partners. Specifically, the service should not
regulate take of experimental populations where states or
private parties lead the reintroduction. By not regulating

take, the service would grant states flexibility to adapt their
management strategies as new information and conflicts
arise. Such an approach would also avoid imposing unwanted
burdens on landowners and other stakeholders—and avoid
the conflict and perverse incentives such burdens generate.

2. Do not define experimental populations along
political boundaries.

Defining experimental populations along political boundaries,
as the service’s proposed rule for gray wolves in Colorado
does, is a recipe for conflict!® Regulations for experimental
populations should instead account for the likelihood

of expansion and grant the same flexibility to manage
reintroduced member species across their entire range,
wherever it ends up spanning.

3. Do not designate critical habitat for
experimental populations on private land.

While the law allows critical habitat designations for essential
experimental populations, it does not require them, nor does
it require that they include non-federal land. As the Fish and
Wildlife Service has previously recognized, prioritizing federal
land in critical habitat designations respects “the unique
obligations that Congress imposed for Federal agencies in
conserving endangered and threatened species.”?° It also
avoids the risk that landowners will preemptively destroy
habitat for listed species.?’ For these reasons, the service
should not designate critical habitat for experimental
populations on private land.

4. Find ways to turn reintroduced species into
assets.

Experimental populations can boost the recovery prospects
of imperiled species, but they will be most effective where
private partners, states, and local entities help make

them assets to neighboring communities. Compensating
landowners for accommodating species or conserving
habitat, for instance, would align private incentives with the
interests of species and reduce conflict. The best program for
a particular situation will vary according to local preferences,
the costs that each species imposes, and the goals of
conservation groups; therefore, federal agencies should allow
programs to be developed locally and collaboratively rather
than imposing a top-down model. They could encourage
such collaboration and creativity, however, by conditioning
introductions on the development of programs to reward local
stakeholders for their role in recovery.

Go Deeper

« Property and Environment Research Center, “Comment on the
Proposed Establishment of a Nonessential Experimental Population
of Gray Wolf in Colorado,” Public Comment to the U.S. Fish and
Wildlife Service, April 18, 2023.

« Property and Environment Research Center, “Comment on
Establishing Experimental Populations Outside a Species’ Historic
Range,” Public Comment to the U.S. Fish and Wildlife Service, August
8,2022.

« Jonathan Wood, “Will Sea Otters Soon Return to San Francisco
Bay?” Property and Environment Research Center, December 18,
2019.

« Hunter Sapienza and Ya-Wei Li, “Reintroduction: An Assessment of
Endangered Species Act Experimental Populations,” Environmental
Policy Innovation Center (2021).
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ENCOURAGING PROACTIVE RECOVERY EFFORTS

Remove Roadblocks to
Voluntary Conservation

Est. population : 21 million

Listed in : Now under review

Monarch butterflies are poisonous.

The conspicuous orange-and-black wings of the monarch butterfly and its
long-distance annual migration make it one of the most iconic insects in the
country. Its range spans every state except Alaska, and countless Americans have
memories of using hatching kits to raise and release the butterflies during primary
school!

The ubiquitous and beloved nature of the monarch makes its current plight
poignant. Increased use of herbicides in agriculture has taken a toll on milkweed,
the sole plant that monarch caterpillars eat. Logging in central Mexico has also
destroyed habitat where monarchs spend the winter before migrating back

north. These and other threats have caused monarch populations to decline
substantially, and in 2020, the U.S. Fish and Wildlife Service officially deemed the
butterfly a candidate to be listed under the Endangered Species Act in the future.?

Milkweed
South Dakota

Listing the monarch, however, would likely be
counterproductive to conserving it. Endangered Species Act
regulations are difficult to enforce against small harms, such
as reducing the presence of milkweed in remote fields. And
monarch recovery will ultimately require active restoration,
including planting milkweed. Indeed, voluntary conservation
efforts will be needed across the monarch’s vast migration
pathway. But what farmer, gardener, or other landowner would
want to attract butterflies that would limit how they can use
their land?®

Aware of these challenges, federal agencies have created
several voluntary programs that shield landowners and others
from regulatory disincentives in exchange for helping recover
species. But participating in these programs can be costly and
time-consuming for landowners and can still leave them or
their neighbors open to regulatory risk. Making them simpler
and more accessible would encourage more landowners to
voluntarily restore habitat and recover species.

Barriers to Recovery

The Endangered Species Act restricts land use where listed
species and their habitats are found.? If a private landowner’s
activities would “harm” listed species, they must first obtain

a federal permit, a costly, bureaucratic, and, at times,

lengthy process.® Importantly, these prohibitions and permit
requirements also apply to a landowner’s actions intended
to benefit species, thereby erecting obstacles to voluntary
conservation.

The Endangered Species Act has not fulfilled its promise
because the incentives are wrong. Its default regulations
make a species or its habitat a significant liability for
private landowners. Moreover, the act offers little reward
to landowners who proactively restore habitat and recover
species. And the focus on requiring federal permits cannot

MIGRATION
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legally or practically compel proactive recovery efforts.®
Therefore, for the act to fulfill its purpose, incentives must be
recalibrated to encourage voluntary recovery of species.

A Lack of Voluntary Participation

Federal agencies have created several voluntary programs
that provide regulatory relief for landowners who help
recover certain species. Unfortunately, the programs are
overly complex and have high transaction costs, factors
that discourage participation. Moreover, the programs do
not extend regulatory protections beyond participating
landowners, potentially exposing neighbors to regulatory
costs and breeding ill will.

What farmer, gardener, or other landowner would
want to attract butterflies that would limit how
they can use their land?

Two such voluntary programs are candidate conservation
agreements with assurances (CCAA) and safe harbor
agreements (SHA). CCAAs provide regulatory assurances to
private landowners who help conserve a species before it is
listed. In exchange for taking specific voluntary conservation
measures, landowners will not face additional regulatory
burdens if the species is later listed.” Similarly, safe harbor
agreements authorize landowners to perform voluntary
habitat restoration or other recovery efforts and guarantee
that participants will not be punished if their actions expand
the population and habitat of listed species on their land.
Under an SHA, a landowner is also guaranteed the right to
return their property to its baseline condition, as it was before
restoration, if conflict arises in the future.
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Both programs have demonstrated
some success. The monarch itself

is the subject of a CCAA that, if

the butterfly eventually becomes

listed, provides regulatory relief to
transportation departments and utility
companies that restore flowering
habitat beside highways and in other
rights-of-way.2 CCAAs have also helped
increase Arctic grayling numbers by
127 percent in Montana’s rivers since
the early 2000s.° And SHAs have
helped reintroduce black-footed ferrets
in Colorado and protect coho salmon
and speckled pocketbook mussel.°

Those successes notwithstanding,
the programs require significant
investments of time and money,
burdens that discourage enrollment.
Landowners must clear complicated
bureaucratic hurdles to enroll, and it
can take longer than nine months for
an SHA or CCAA to be approved.
Furthermore, the back-and-forth
nature of these agreements between
landowners and federal agencies
increases transaction costs, reducing
participation in voluntary conservation.

The Fish and Wildlife Service’s
conservation banking program
represents another program that
has good aims, and has achieved
some success, but ultimately
misplaces incentives. Conservation
banks spur proactive conservation
and restoration of habitat for

endangered and threatened species
by offsetting environmental impacts
made by development or similar
activity elsewhere. Landowners

who participate receive economic
compensation to protect or restore
natural resources.” In Solano County,
California, for instance, a conservation
bank was established to successfully
reintroduce the California red-legged
frog on land that had previously been
used as a landfill.® Currently, there
are roughly 150 conservation banks
approved by the Fish and Wildlife
Service, protecting habitat for more
than 70 listed species

The service’s approach to conservation
banking, however, has several
problems. Public lands are not included
in the program despite Congress
tasking federal agencies with unique
obligations to help conserve listed

Even if conservation banking
was extended to public lands,
however, federal “use it or
lose it” requirements would
in many cases undermine the
effort.

species.”® Including public lands would
make it easier to harness agencies’
obligations to conservation through
banking. Even if conservation banking
was extended to public lands, however,
federal “use it or lose it” requirements
would in many cases undermine the
effort. When it comes to public grazing
lands, for example, agency rules
penalize ranchers who do not make
full use of their allotments; therefore,
absent policy changes, a rancher
engaging in conservation banking
could risk penalty.'®

FACT

Monarch caterpillars eat 200 times their weight
in milkweed within a two-week span.

End the Flight Delays

The Fish and Wildlife Service’s desire to foster proactive, voluntary
conservation of imperiled species is well-placed, but it has made the process

needlessly difficult. To encourage voluntary recovery efforts, it is imperative

that the service and Congress harness property rights and market principles
to encourage private landowners to become collaborators in conservation.

Recovery
Recommendations

Proactive, voluntary conservation of listed species will
only reach its maximum potential if several bureaucratic

roadblocks are removed. Reforms can align the incentives of

federal agencies and private landowners toward recovering
and delisting species through voluntary programs.

1. Streamline voluntary conservation programs for

landowners.

Candidate conservation agreements with assurances and
safe harbor agreements should be simplified into a single
program to minimize transaction costs for them.” Similarly,
adopting a transparent, standard process and timeline

to review conservation bank proposals would increase
efficiency and encourage applications. For all voluntary
programs, the Fish and Wildlife Service should explicitly
allow participants the option to return their land to its
baseline, pre-restoration condition.” This would secure
participants’ property rights while still providing strong
incentives to recover species.

2. Automatically shield neighboring landowners
from regulatory consequences.

Landowners will be wary of participating in voluntary
conservation programs if their actions would create
regulatory headaches for their neighbors. To prevent that,
the Fish and Wildlife Service should protect neighboring
landowners from regulatory burdens if conservation efforts
increase the presence of candidate or listed species on
nearby lands. That policy has worked in Colorado with the
black-footed ferret and elsewhere with other species.®
Applying the policy at a broader scale would ensure that
neighbors’ concerns do not prevent landowners from
participating in voluntary conservation efforts.

3. Allow conservation banking on public lands.

Federal lands are subject to congressionally mandated
conservation policies. Opening public lands to voluntary
programs such as conservation banking would help fulfill
those mandates. Still, longstanding “use it or lose it”

rules discourage these efforts. Congress should reform
these narrowly defined use requirements to recognize
conservation as a valid use of public lands.?° It should also
ensure that federal policies will not jeopardize allotments
of ranchers and other permit holders who opt to engage in
conservation banking.

Go Deeper

« Property and Environment Research Center, “Comment on the
Proposed Enhancement of Endangered Species Act Survival and
Incidental Take Permits,” Public Comment to the U.S. Fish and
Wildlife Service, April 10, 2023.

« Property and Environment Research Center, “Comment on the
Advanced Notice of Proposed Rulemaking on Compensatory
Mitigation Mechanisms,” Public Comment to the U.S. Fish and
Wildlife Service, September 26, 2022.

- Tate Watkins, “The Once and Future Monarch,” PERC Reports 38,

no. 2 (2019).
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ENCOURAGING PROACTIVE RECOVERY EFFORTS

for Recovering
Species

HANNAH DOWNEY
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Est. population : 3,000 - 5,200 o
Few species are as politically controversial as the northern spotted owl of the
Pacific Northwest. The owl’s listing under the Endangered Species Act in 1990
triggered a series of policies that have stoked persistent conflict in the region.

In an effort to protect the old-growth trees that the owl relies on, the Northwest
Forest Plan reduced logging on federal forests by more than 80 percent. This
reduction caused job losses and other economic consequences that have pitted

loggers and rural communities against environmentalists ever since.

Listed in : 1990

Today, as the owl’s population continues to decline, it's become clear that halting
logging is not enough to recover the species. The forests that sustain the owl
now face the growing threat of severe wildfires that destroy the owl’s habitat.?

&9

One of the few owls with
dark-colored eyes.

Actively managing and restoring forest landscapes can
reduce these fire risks, but policies intended to protect the
owl often create obstacles. In particular, endangered species
regulations can discourage or delay much-needed restoration
projects on federal land.

A forest restoration project in Northern California
would have reduced fire risks on nearly 10,000
acres of northern spotted owl habitat. But because
the project would temporarily disturb owl habitat, it
was delayed for a decade by red tape and litigation

under the Endangered Species Act.

A forest restoration project in Northern California, for instance,
would have reduced fire risks on nearly 10,000 acres of
northern spotted owl habitat.® But because the project would
temporarily disturb owl habitat, it was delayed for a decade
by red tape and litigation under the Endangered Species

Act. That delay lasted so long that in 2021 the Antelope Fire
“burned through the site before a single chainsaw touched a
tree, destroying the owl habitat that the environmental groups
were trying to save,” according to The Sacramento Bee.*

Fortunately, there is growing recognition of the need to
actively restore forests and reduce fire risk with targeted
thinning and prescribed burning. But too often endangered
species regulations get in the way of such projects. Instead
of serving only as a tool to stop actions on federal lands that
could harm species, the Endangered Species Act should also
encourage land managers to proactively recover species
through restoration projects and other habitat enhancement
efforts.

HABITAT

Douglas Fir

Oregon
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No Jeopardy

The Endangered Species Act charges every federal agency
to work toward species recovery. The principal mechanism
for this is a requirement that any agency must consult with
the U.S. Fish and Wildlife Service or National Marine Fisheries
Service whenever actions it authorizes, funds, or carries

out may adversely affect a listed species or its designated
critical habitat. If the services anticipate that the action

will “jeopardize the continued existence” of the species

or “adversely modify critical habitat,” they may suggest
changes to the action to avoid these impacts, although these
recommendations are not binding.®

Although these “consultations” almost never conclude that
an agency’s action will jeopardize a species’ survival or
adversely modify critical habitat, they take substantial time
and resources to complete, routinely blowing through the
statute’s 90-day deadline. The services have also interpreted
consultation as a continuing obligation, rather than a one-off
requirement. Thus, federal agencies may have to repeatedly
go back and redo the process anytime a new species is
listed, critical habitat is designated, or other “new information”
comes to light in the years between an environmental review
and completion of a project. And any outside group can sue
to block agency projects while these consultations proceed.

In addition, the consultation requirement lacks a mechanism
to retroactively assess the accuracy of the predictions and
speculations about how federal actions might impact listed
species. Instead, the process asks agencies to predict
potential impacts of future actions and allows opponents to
speculatively criticize the analysis, but it provides no means of
later evaluating what the actual on the ground impacts were.
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Mired in Paperwork

The Endangered Species Act’s
consultation process is geared to slow
or stop potentially harmful federal
activities. It therefore ignores the
consequences for species of agency
inaction. It can also pose problems

for programs and projects that may
produce some minor and short-term
negative effects but intend to produce
large and long-term benefits to species.
And it fails to encourage agencies to
prioritize projects that benefit species
recovery.

Forest restoration projects
are a frequent target of
Endangered Species Act
litigation, especially claims
that the consultation for

a project did not analyze
some speculative impact or
relied on rosy assumptions
about the project’s effects on
species and their habitats.

Consider the U.S. Forest Service’s
management of the national forest
system. The 193 million acres provide
habitat for more than 430 listed
species, including the northern
spotted owl.® Today, these forests
are threatened by a wildfire crisis
that annually burns millions of acres
of habitat.” Tackling this crisis will

Give a Hoot

require a substantial increase in
forest restoration projects, including
mechanical thinning and prescribed
burning.

Forest restoration projects are a
frequent target of Endangered Species
Act litigation, especially claims that
the consultation for a project did not
analyze some speculative impact or
relied on rosy assumptions about

the project’s effects on species and
their habitats. This has significantly
hampered the Forest Service’s ability
to restore forests and address wildfire
risks. In a fateful decision known as
Cottonwood, the Ninth Circuit Court
of Appeals held in 2015 that the
services’ policy requiring additional
consultations whenever there’s a new
listing, critical habitat designation, or
new information applies to completed
forest plans—even though agencies
already re-consult for every individual
project implemented under these
plans.®

When the Cottonwood decision was
announced, the Obama administration
warned it could “cripple” the Forest
Service’s ability to restore forests and
distract the Fish and Wildlife Service
from recovering species.® Today, the
Forest Service says that 87 of the 154
national forests are vulnerable to a
Cottonwood lawsuit, and completing
the redundant consultations will take
up to 10 years and cost tens of millions

Recovering endangered and threatened species will require proactive
habitat restoration on public lands. Current burdensome consultation
requirements consume time and resources that could be better spent on
the ground to manage and restore habitat. Streamlining and simplifying
the consultation process will better align public land managers’ priorities

with species recovery.

FACT
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The spotted owl does not build
its own nest, preferring tree
cavities or abandoned raptor

or squirrel nests.

of dollars.® In the meantime, tens of
millions of acres of wildlife habitat
remain at extreme risk of wildfires.

Letting habitat go up in smoke while an
agency is bogged down in paperwork
is no way to recover species. Instead,
public land managers should be
encouraged to prioritize on-the-ground
work that promotes species recovery
and habitat restoration.

Recovery
Recommendations

For many species, recovery will depend on federal agencies
taking proactive steps to restore habitat, especially agencies
that manage vast areas of public land. It is essential that
endangered species policy encourages such efforts and
avoids miring them in red tape. Indeed, agencies should be
rewarded for building species conservation into their missions
and adopting a “can do” approach to recovery.

1. Limit reconsultations to projects with on-the-
ground impacts to protected species.

Requiring federal land managers to restart consultations

at both the forest plan and individual project level is
unnecessarily duplicative and expends resources that

would be better spent implementing projects on the ground.
Congress and the Fish and Wildlife Service should exempt
forest plans and similar plans that do not have on-the-ground
impacts, and consequently cannot directly harm endangered
species, from reconsultation requirements." This will allow
agencies to focus on proactively restoring ecosystems that
benefit species in the long run and protect them from wildfire,
without sacrificing protections for species.

2. Reward agencies that proactively plan to
recover listed species.

Agencies should be encouraged to develop plans to
proactively recover species and be rewarded for it with
reductions in red tape. Congress should authorize agencies
to develop resource management plans that produce a net
conservation benefit for species. These conservation benefit
plans would outline how agency actions would aid the long-
term success and recovery of listed species and could be
modified to incorporate new information and offset future
actions. Agencies that develop these plans would be exempt
from consulting over individual projects that implement them.?
By proactively incorporating species recovery goals into
agency actions and reducing paperwork burdens, federal
agencies could make stronger recovery commitments and
directly contribute to recovery progress.

3. Reward effective agencies by letting them shift
to retrospective analysis.

Analyzing only the predicted effects of potential projects
invites opponents to imagine worst-case scenarios and file
speculative lawsuits against projects. Retrospective reviews of
current and past projects, on the other hand, could generate
reliable information about what activities help and harm
species—and how much. To encourage retrospective reviews
of projects affecting recoveries of listed species, Congress
should allow agencies that perform them and demonstrate a
consistent ability to deliver benefits for species to obtain an
exemption from consultation and the speculative litigation it
encourages.

Further Reading

- Holly Fretwell and Jonathan Wood, “Fix America’s Forests: Reforms
to Restore National Forests and Tackle the Wildfire Crisis,” PERC
Public Lands Report (2021).

- Jonathan Wood, “Testimony on H.R. 200, H.R. 1473, H.R. 1567, and
H.R. 1586,” U.S. House Natural Resources Committee, Subcommittee
on Federal Lands, March 23, 2023.

- Timothy Male, “Making an Asset of Endangered Species Recovery,”
in The Codex of the Endangered Species Act: Volume II: The Next
Fifty Years, eds. Lowell E. Baier, John F. Organ, and Christopher E.
Segal (Lanham, MD: Rowman & Littlefield, forthcoming 2023).
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ENCOURAGING PROACTIVE RECOVERY EFFORTS

Embrace Incentives
Over Penalties__

SHAWN REGAN ...................

Often associated with the jungles of the tropics, jaguars once roamed the
southwestern United States from California to Louisiana. But over the past
century, habitat loss and government-run predator extermination campaigns
have largely confined North America’s population of jaguars to Mexico. As

Est. population : Few, if any

recently as 1963, the elusive cats were spotted as far north as the Grand
Canyon.! Today, however, there are only sporadic sightings this side of the

Listed in : 1972 border.

In 1997, the federal government listed jaguars as endangered in the United

States and later designated tens of thousands of acres of critical habitat in
Arizona.? Yet recovery progress has been slow or nonexistent. For ranchers in
Arizona who could provide large areas of potential habitat, jaguars represent a
threat. The endangered felines not only prey on livestock, but they also come
8ff along with burdensome regulations and land-use restrictions, making them

liabilities instead of assets. This discourages landowners
from participating in jaguar recovery efforts.

Contrast that with the perspective of Diego Ezrré, a rancher
in Northern Mexico. When jaguars are spotted on his land,
he celebrates. “Our perspective has changed,” Ezrré told

a local radio station in 2019. “We realize that the jaguars
aren’t such a threat.”® That’s because the nonprofit Northern
Jaguar Project rewards Mexican ranchers like Ezrré for
contributing to jaguar recovery.* The organization has
implemented a program that pays landowners for every
photo of a jaguar captured on remote trail cameras, turning
the species from liabilities into assets.

North of the border, ranchers receive no such reward for

the presence of jaguars or other imperiled species. By
imposing regulations and other restrictions, the Endangered
Species Act essentially penalizes landowners who provide
habitat, creating perverse incentives that undermine species
recovery. One recent survey found that these regulations
are even more concerning to Arizona ranchers than the
actual presence of jaguars—meaning they are less willing to
contribute to recovery efforts than they would otherwise be.’

There is growing recognition of the importance
of embracing positive incentives to motivate
conservation efforts.

As the plight of the jaguar makes clear, species recovery
ultimately depends on getting the incentives right. That
means finding ways to turn endangered species into assets
instead of liabilities for the people who are most critical to
recovery efforts.

HABITAT

Arizona

New Mexico

Recovery Areas

Paying to Protect

Outside the Endangered Species Act context, there is growing
recognition of the importance of embracing positive incentives
to motivate conservation efforts. Nonprofit conservation
groups have developed highly effective, incentive-based
projects that reward landowners for hosting wildlife on their
land.® Payments for ecosystem services—in which landowners
are paid for implementing practices that provide ecological
benefits—are also gaining popularity” And a variety of state
and federal conservation programs provide payments or other
incentives for landowners to adopt conservation practices,
improve soil and water quality, or enhance wildlife habitat.?

“The incentives are wrong here. If | have a rare
metal on my property, its value goes up. But if a
rare bird occupied the land, its value disappears.”
- Sam Hamilton, former director, U.S. Fish and
Wildlife Service

These incentive-based approaches take a variety of forms
tailored to each unique conservation challenge. The Nature
Conservancy pays farmers in California’s Central Valley to
flood their fields certain times of the year to serve as habitat
for migrating waterfowl. Ducks Unlimited provides financial
incentives for landowners in the northern Great Plains to
preserve “prairie potholes” as crucial duck habitat.®° The
Audubon Society pays farmers to modify mowing schedules
to protect nesting grassland birds.® And Wild Sky, a project
run by the nonprofit American Prairie, makes direct payments
to Montana ranchers who implement certain wildlife-friendly
practices that benefit elk, mountain lions, bears, and other
species.
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By making conservation an asset—or, at the very least,
helping offset its costs—these efforts can encourage
landowners to become partners in wildlife recovery. Most of
these programs, however, are focused on non-listed species
due to the significant regulatory burdens that come along
with species protected under the Endangered Species Act.

‘The Incentives Are Wrong’

Despite its success in other contexts, the Endangered
Species Act has yet to embrace similar incentive-based
strategies. The act grants broad regulatory authority to
restrict land uses, but it does little to encourage landowners
to recover endangered species. In fact, the law often does
the opposite: By restricting the use of land where rare
species and their habitats are found, the law essentially
punishes landowners for conserving species. In some
cases, this has caused landowners to preemptively destroy
habitat to avoid endangered species regulations, ultimately
undermining the law’s effectiveness.”

These perverse incentives were aptly described by Sam
Hamilton, a former director of the U.S. Fish and Wildlife
Service. “The incentives are wrong here,” he once said.

“If | have a rare metal on my property, its value goes up.
But if a rare bird occupied the land, its value disappears.”®
Hamilton’s statement underscores a core issue: The
Endangered Species Act’s provisions are exclusively
punitive; they do not encourage or reward habitat restoration
or other recovery efforts. Instead, the law’s regulatory
provisions make species and their habitats a liability that
landowners want to avoid, rather than an asset to conserve
and enhance.

The Endangered Species Act’s primary regulatory
provisions—its strict prohibition on actions that may harm
species and its requirement to designate critical habitat—do
little or nothing to encourage proactive recovery efforts

and may even discourage the types of incentive-based

Spot the Incentive

partnerships between landowners and conservationists that
have succeeded elsewhere. Broadly defined and strictly
enforced “take” regulations make it difficult for landowners
to engage in recovery efforts without incurring significant
regulatory liabilities, which makes it costly for conservation
groups to provide worthwhile incentives. Likewise, critical
habitat designations alienate landowners and make them
less willing to work with conservationists or federal agencies
to proactively recover species.

These regulatory provisions also discourage information
sharing about endangered species and their habitats.
Whereas the incentive-based programs developed by

the Northern Jaguar Project and Wild Sky encourage
landowners to share information about the wildlife on their
properties, the Endangered Species Act makes landowners
averse to divulging such information out of fear of the
act’s penalties® Public knowledge about endangered
species inhabiting a landowner’s property could bring
along additional regulatory scrutiny and burdensome land
designations.

In 1996, an Arizona rancher on a mountain
lion hunt captured the first photo of a wild
jaguar in the United States.

Photo: MSGNP at English Wikipedia

The Endangered Species Act has an incentive problem: Landowners who conserve
habitat and help recover species are often punished, not rewarded, for their efforts.
Because most endangered species rely on private lands for habitat, this punitive

approach alienates the very people who are most critical to species recovery. By
reforming the act to embrace positive incentives instead of penalties, endangered
species can become assets instead of liabilities, empowering landowners to
become active participants in habitat restoration and species conservation.
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Recovery
Recommendations

To fulfill the Endangered Species Act’s goal of recovering
species, endangered species must be transformed from
liabilities into assets for private landowners who provide
habitat. This requires removing the act’s disincentives and
adding positive incentives for landowners to engage in
recovery efforts. Several reforms could accomplish this.

1. Remove penalties that discourage landowners
from protecting endangered species and their
habitat.

The Endangered Species Act’s penalty-based approach stems
from the law’s strict “take” prohibitions and critical habitat
requirements, which can affect even the most routine land
uses. A variety of reforms to these provisions could enhance
landowners’ willingness to engage in species recovery
efforts, as described in other sections in this volume.'® By
removing—or at least reducing—the act’s perverse incentives,
private organizations would have more ability to partner

with landowners, whose interests in recovering species are
often blunted by regulatory disincentives. The result will

likely be more private-led efforts to actively recover imperiled
species and their habitats, similar to the ones developed

by groups such as the Northern Jaguar Project, The Nature
Conservancy, and Ducks Unlimited.

2. Empower and support voluntary initiatives
that financially reward landowners for recovering
species.

In place of punitive regulations that turn imperiled species
into liabilities, Congress and the Fish and Wildlife Service
should embrace positive incentives that transform species
into assets that landowners are rewarded for protecting. This
could take a variety of forms: By reducing punitive regulations,
policymakers could encourage conservation organizations
and others interested in species recovery to develop
voluntary, incentive-based efforts to recover listed species,
as described above. Agencies could also provide cost-share
support for private-led recovery projects, similar to existing
federal conservation programs.

Where such private-led efforts do not emerge, the Fish and
Wildlife Service could provide direct payments to landowners
who recover endangered species and restore their habitat.
One way to do this is through conservation rental contracts
between landowners and the federal government. Under such
a contract, landowners would agree to recover endangered
species on their property in exchange for payments based on

the number of species conserved or completed restoration
activities. Lease periods could be up to 10 years (similar to the
existing federal Conservation Reserve Program), and each
contract would be tailored to the needs of the species and the
landowner.

3. Authorize long-term, outcome-based
contracting for endangered species recovery.

The Fish and Wildlife Service and National Marine Fisheries
Service currently lack explicit authority to use long-term,
outcome-based contracting to motivate species recovery.
Such “pay for success” contracts have been used by other
agencies to define measurable goals and enter into longer-
term agreements with private parties or other partners to
achieve those results.” In the case of endangered species
recovery, the services could define certain recovery outcomes
such as species abundance, acres of habitat restored, or other
measurable goals and make payments once those results

are achieved. To enable the long-term contracting authority
needed to motivate such actions, Congress should authorize
10-to-20-year contracting periods under which funding could
be set aside to cover outcome-based payments. This form of
contracting could be used to directly motivate quantifiable
species recovery goals through voluntary agreements with
landowners, private companies, nonprofits, states, or even
other federal agencies.

Further Reading

« Richard Stroup, “The Endangered Species Act: Making Innocent
Species the Enemy,” PERC Policy Series 3 (1995).

- Timothy Male, “Making an Asset of Endangered Species Recovery,”
in The Codex of the Endangered Species Act: Volume II: The Next
Fifty Years, eds. Lowell E. Baier, John F. Organ, and Christopher E.
Segal (Lanham, MD: Rowman & Littlefield, forthcoming 2023).

-Jonathan H. Adler, ed., Rebuilding the Ark: New Perspectives on
Endangered Species Act Reform (Washington, D.C.: AEI Press, 2011)
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Conclusion

Fifty years after Congress passed the Endangered Species Act, its record remains mixed. While nearly
all listed species have avoided extinction, only a tiny proportion have recovered and come off the list.
The vast majority languish on the endangered species list, facing ongoing risks without appreciably
improving their status. For the act to accomplish its aims, it must do a better job of achieving its ultimate
goal of recovering threatened and endangered species

A major challenge is that the Endangered Species Act is heavy on stick and light on carrot. The act
generally penalizes landowners, conservationists, local communities, and states who encounter listed
species, rather than encouraging them to work together to recover them. This punitive approach turns
at-risk wildlife and their habitats into liabilities rather than assets.

There is a better way. The ideas outlined in this report would accelerate the recovery of endangered
species by getting the incentives right, both by removing the regulatory disincentives that undermine
species recovery and by encouraging proactive efforts. Ultimately, making at-risk species an asset rather
than liability will motivate the landowners, states, and federal agencies who already steward habitat

for them to have a real interest in their recovery. As we look ahead to the next 50 years, getting these
incentives right will ensure the Endangered Species Act enables species not just to survive but to thrive.
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