Comment on the Proposed Rescission of the Exclusion Rule
Property and Environment Research Center (PERC)
Bozeman, Montana
December 13, 2021
Main Points:
● Critical habitat designations can make habitat features a liability for private
landowners, thereby discouraging conservation.
● Ultimately, the decision to include or exclude areas in critical habitat
designations should be guided by the effect a designation would have on
landowners’ incentives to conserve and restore habitat.
● Neither the current rule nor its predecessor is fully consistent with this
principle and, therefore, the Fish and Wildlife Service should modify its
approach to account for private-landowner incentives.
The Property and Environment Research Center (PERC) respectfully submits this
comment to the Fish and Wildlife Service regarding the proposed rescission of its
recently finalized rule governing designation of critical habitat (Exclusion Rule).1
PERC’s research has found that critical habitat designations can make habitat
features a significant liability for private landowners, which can discourage them
from conserving, maintaining, or restoring such features.2 The Endangered Species
Act directs the Service to account for these perverse incentives by requiring it to
consider the economic and other impacts of designations and allowing areas to be
excluded unless an exclusion would cause the species extinction.3 Ultimately, a
decision to designate private land as critical habitat should be guided by the effect a
designation will have on a landowner’s incentive to conserve and restore habitat.
Neither the current rule nor the prior policy, which the Service proposes to restore,
are fully consistent with this principle. Therefore, to promote conservation and
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reduce conflict, the Service should reform its process for designating critical habitat
to ensure that designations create the right incentives for private landowners.
The Property and Environment Research Center
PERC is a nonprofit research institute located in Bozeman, Montana, that develops
market-based solutions to environmental problems. Founded in 1980, PERC’s
mission is to improve environmental quality through markets, entrepreneurship,
and property rights. PERC and its affiliated scholars have produced extensive
research on the Endangered Species Act, including research showing how critical
habitat designations affect landowner incentives.4 PERC scholars have given
congressional testimony on the importance of state and private conservation and
how federal regulation can discourage this work.5 And PERC has regularly
participated in the rulemaking process and litigation to emphasize the importance of
property rights and incentives to effective conservation.
Incentives Matter
For much of the Endangered Species Act’s history, the Services designated critical
habitat only sparingly. As Martha Williams, Principal Deputy Director and nominee
to be the Director of the Fish and Wildlife Service, and her coauthors have explained,
critical habitat designations have “very little impact” on conservation.6 Critical
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habitat designations provide only conditional regulation of designated land. If an
activity adversely impacting habitat would coincidentally require a federal permit, a
designation triggers more searching review of that permit.7 Otherwise, the
landowner remains as free after the critical habitat designation to engage in
activities that purposefully or incidentally harm habitat features as she was before.8
The federal government does not generally regulate private land use.9 Therefore, the
odds that an activity that incidentally harms habitat will require a federal permit is
low in many circumstances.
The most common exception is where the Endangered Species Act itself creates the
federal-permit requirement, by incidentally regulating habitat through regulation of
activities that directly affect members of the species.10 According to a study by the
Environmental Policy Innovation Center, the Fish and Wildlife Service designated
nearly 206 million acres of critical habitat between 2007 and 2017.11 Only 0.6 percent
of this area was unoccupied critical habitat.12 Minimizing designation of unoccupied
areas makes sense in light of the limitations of critical habitat. Without members of
a species present, the ESA would not require a federal permit for habitat destruction
or adverse modification. So the likelihood that a designation would benefit habitat is
substantially reduced.13
Unfortunately, discussion of critical habitat designation is often narrowed to a false
dichotomy between economic cost and conservation benefit. The truth is that critical
habitat designations that impose significant economic costs shape the incentives for
landowners to maintain or restore habitat, thus creating significant conservation
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costs. It’s these costs that have too often been given short shrift in the Service’s
critical habitat designations.14
Critical habitat designations immediately lower property values through a
phenomenon known as critical habitat’s “stigma effect.” Prospective purchasers
recognize designations as a significant regulatory risk and lower the price they’re
willing to pay accordingly. Studies of the stigma effect have found that designations
reduce land values by as much as 73 percent.15
While the stigma effect makes habitat features a liability for private landowners, a
critical habitat designation may impose no obstacle to the destruction or adverse
modification of those features.16 This can create a perverse incentive for landowners
to degrade or destroy habitat (either purposefully or incidental to another use) to
reduce their regulatory risks, including that federal permitting authority may
expand or the land may become occupied by the species in the future.17 Evidence
suggests that critical habitat designations increase development pressures, unless
countered by increases in recovery spending.18
The dusky gopher frog critical habitat designation that spawned Weyerhaeuser Co. v.
U.S. Fish and Wildlife Service19 exemplifies this incentive problem. While there was
some dispute over whether one or more ponds on the property constituted breeding
habitat,20 most of the designation constituted uplands that did not contain the
resources or conditions necessary to support the species. Instead, the Fish and
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Wildlife Service expressed its “belie[f]” that habitat conditions could be established
“with reasonable effort.”21
The Nature Conservancy’s difficult work to create or restore habitat in Mississippi
substantially undercuts this belief.22 The private conservation organization has
spent nearly two decades creating and maintaining habitat on its land and working
to establish a dusky gopher frog population, a project requiring significant scientific
expertise and financial investment.23
For landowners to undertake a similar effort would require a strong incentive to
make it worthwhile. Instead of providing such incentive, the critical habitat
designation in Weyerhaeuser penalized the landowners by lowering the value of the
property.24 This predictably led to conflict between the landowners and the Service
rather than collaboration on conservation. As one Nature Conservancy employee
involved in that organization’s effort to recover the dusky gopher frog explained, “It’d
be cool if private landowners could do something like this and get credit for it—or at
least not get penalized for it.”25
Encouraging landowners to actively maintain or restore habitat requires a
fundamentally different approach. Rather than making habitat features a liability,
these features must be made an asset for landowners. There are many ways to do
this through voluntary and market-based means.26 However, they all depend on
goodwill between the Services, conservation interests, and landowners—goodwill
that can be undermined, not fostered, by critical habitat designations.27 Many
landowners, including those who value conservation, view federal regulation as an
unwanted and burdensome intrusion on private property rights.28
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The Service Must Account For Private Landowners’ Incentives
The ESA directs the Service to designate critical habitat for listed species. However,
unlike other provisions of the law, the critical habitat provisions expressly require
the Service to carefully analyze the costs and benefits of designating particular
areas, except in the rare circumstance where excluding an area “will result in the
extinction of the species concerned.”29 Thus, an area can only be designated based on
a comparison of the costs and benefits of the designation, with the Service expressly
authorized to exclude any area where the costs exceed the benefits.30
The perverse incentive discussed above is directly relevant to the Service’s
consideration of both sides of this ledger. On the cost side, the Service must consider
how imposing costs on private landowners will affect those landowners’ incentive to
conserve, maintain, or restore habitat features. If landowners are encouraged to
preemptively destroy habitat, to prevent habitat features from developing, or to forgo
habitat restoration, these are direct conservation costs of the designation that must
be accounted for. But there is also an opportunity cost to consider. Reducing the
value of land someone may rely on for income—to provide for their retirement or to
send their kids to college, for example—can alienate a potential partner in species
recovery. If such designation reduces the likelihood that a landowner will work with
the Service or conservationists in the future, this cost must be accounted for.
On the benefit side, the Service must carefully consider the likelihood that a
designation will result in any conservation benefit. Often, the Service concludes that
designations will have very little benefit because, for instance, a federal permit is
unlikely to be required for activities that incidentally degrade or destroy habitat
features.31 Yet it doesn’t compare this meager benefit to the stigma effect and
analyze how this tradeoff will shape landowners’ incentives. Instead, it often
declines to probe the magnitude of the stigma effect while loading up the benefit side
of the equation with purported benefits that do not depend on the designation. For
instance, it may credit the designation with drawing attention to the need to
conserve the area and speculate that this may increase the likelihood that the
Service or a conservation organization will acquire the property to conserve
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habitat.32 However, this purported benefit is not attributable to the critical habitat
designation.33 It would exist if the Service identified the area and excluded it from
the designation. (Indeed, the Service and conservation groups may be more
motivated to acquire such an area absent the false comfort of a designation.)
Critical Habitat Designations Should Ultimately Be Guided By the
Likelihood That They’ll Encourage Landowners to Recover Species
To account for critical habitat’s conservation costs, decisions to designate private
land should be guided by close consideration of their impact on the incentives for
private landowners to conserve, maintain, and restore habitat. The Exclusion Rule
was partly consistent with this principle, partly not. Likewise for the Service’s prior
policy.34 Therefore, instead of simply reverting to the prior policy—following the
unfortunate but common model of policies yo-yoing between administrations—the
Service should instead revise its approach to designating critical habitat to ensure
that its decisions create the right incentives for private landowners to recover
species. PERC addresses several factors relevant to such consideration below.
Federal v. Private Land
One critical factor is whether designated land is federally or privately owned. Under
the prior policy, the Service would generally include federal land in designations
because of “the unique obligations that Congress imposed for Federal agencies in
conserving endangered and threatened species.”35 Under this approach, the Service
would, “[t]o the extent possible, . . . focus designation of critical habitat on Federal
lands in an effort to avoid the real or perceived regulatory burdens on non-Federal
lands.”36
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Consideration of conservation costs supports the prior policy’s approach here, and
not the Exclusion Rule’s.37 The costs of a designation are less likely to create
perverse incentives for federal land managers, considering the multiple use mandate
under which they operate.38 And because federal land management decisions
necessarily have the federal nexus required to trigger consultation, a designation is
more likely to result in some benefit to the species.39 Indeed, studies show that
critical habitat and other federal regulations are more effective at conserving habitat
on federal land than private land.40
Occupied v. Unoccupied Habitat
Another relevant factor is whether an area is occupied by the species. For occupied
critical habitat, the take prohibition may provide overlapping protection for the
habitat. The species’ presence and need for an incidental take permit provides the
federal nexus required for consultation and for mitigating adverse modification of
the habitat.41 Designating occupied areas can make habitat features a liability, to be
sure. But the likelihood that a federal permit will be required for take and, thus,
that consultation will occur, provides some probability of conservation benefit to
weigh against costs to the landowner. While this does not mean that the benefits of
designating occupied areas always exceed the costs or that the costs of designating
unoccupied areas always exceed the benefits, it counsels an approach that favors
exclusion of unoccupied areas.42 Neither the Exclusion Rule nor the prior policy
directly address this issue and, therefore, the Service should reform its approach to
require consideration of the unique conservation costs created by designating
unoccupied areas.
Areas requiring habitat restoration or maintenance
Another important feature is whether an area under consideration requires active
habitat maintenance or restoration to promote a species recovery. This is a
significant issue, as a majority of species are “management dependent,” meaning
37
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they will not persist without active human effort.43 By imposing unwanted costs on
private landowners, such designations may encourage the landowner to prevent the
natural establishment or continuation of habitat features and to discourage the
landowner from investing in habitat restoration.44 Moreover, critical habitat
designations provide no mechanism to encourage a landowner to maintain or restore
habitat features.45 Neither the Exclusion Rule nor the prior policy directly address
this issue and, therefore, the Service should reform its approach to require
consideration of the unique conservation costs created by designating areas that
require active habitat maintenance or restoration.
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