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FEDERAL AND TRIBAL LANDS IN THE UNITED STATES

The Department of the Interior manages 500 million acres of federally owned land
through five major agencies: the Bureau of Land Management, the Fish and Wildlife
Service, the National Park Service, the Bureau of Reclamation, and the Bureau of
Indian Affairs. In addition to Interior Department agencies, the Forest Service, a

division of the Department of Agriculture, manages 193 million acres of federal land.

Source: National Atlas of the United States, U.S. Geological Survey
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- INTRODUCTION

ny time of transition brings new opportunity. As a new administration settles in Washington and
legislators embark upon a new Congtess, there is an opportunity to address environmental challenges
and economic obstacles related to the management of the nation’s land, water, and other natural resources.

When it comes to land management, the U.S. Department of the Interior plays the widest-ranging and most
crucial role of any department of the federal government. The Interior Department manages 500 million
surface acres of federally owned land—more than one-fifth of all U.S. land—and oversees development of
federal oil, gas, and other subsurface mineral resources on more than 700 million onshore acres and more
than 1.7 billion offshore acres.! In addition, the department’s Fish and Wildlife Service exerts significant
authority over millions of acres of private land by regulating habitat for endangered species. The department
is also responsible for managing Native American lands through its Bureau of Indian Affairs.

Controlling such a vast amount of territory and resources is a major responsibility—and a difficult one given
the often competing interests of recreationists, sportsmen, ranchers, local landowners, resource developers,
tribes, and others. The policy ideas covered in this report demonstrate how market-based approaches can

support sound environmental and economic management and how they can resolve competing demands in
an efficient and effective manner.

In this PERC Public Lands Report, we outline eight policy ideas that would harness the power of markets
and property rights to deliver environmental and economic improvements for the lands, waters, and other
resources under the control of the Department of the Interior. Some of these changes could be implemented
by the department itself, while others would require action from Congress. But in every case, these proposals
would help align incentives in ways that improve the management and stewardship of federal resources.
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PUBLIC LANDS MANAGEMENT:

Adopt new management approaches that allow greater flexibility and
freedom while retaining federal oversight and accountability

— by Hannah Downey and Holly Fretwell

Federal land management has always been controversial, and today is no different. Calls for reform come
from both sides of the political aisle, and in recent years some have even called for the transfer of many pub-
lic lands in the West to state control. But while a large-scale land transfer is unlikely, there is broad agree-
ment by most observers on one basic fact: something needs to change.

The Department of the Interior, in its role as manager of the vast majority of federal land and resources, has
a prime opportunity to address such concerns by adopting new, innovative approaches to managing public
lands while retaining federal control. Targeted reforms to existing management policies could provide local
managers with greater freedom and flexibility to implement creative, locally responsive management solu-
tions while remaining accountable to national environmental and economic standards.

One such approach is to institute a charter land management system to govern certain federal lands. These
lands would be owned by a federal land agency but managed under a charter system, similar to the way char-
ter schools function within the larger public education system. Charter lands would be governed by a board
of directors unique to each charter land unit, such as a grazing district or wilderness area. Boards of directors
could be elected or appointed and would be responsible for managing resource and recreation uses within
charter area boundaries.

As with charter schools, the core guiding principle for charter lands would be freedom with accountability:
Charter lands would be freed from the tight restrictions of one-size-fits-all regulatory mandates—such as
land-use planning requirements and restrictive hiring practices—that have produced administrative waste,
economic inefficiency, and the politicization of public land management, but they would be held account-
able through boards of directors. Federal oversight combined with stringent standards for charter land
performance would help weed out failing management practices.

Each board of directors would also have the authority to set fees for users of a given charter land area
and its resources. Individual land boards would be overseen by a national charter board that would in
turn oversee and monitor their performance, ensuring accountability even as managers are granted new-
found flexibility.

A second strategy is to outsource routine management operations of various public lands to the private sector
while maintaining public ownership and oversight. Over the past three decades, these types of public-private
partnerships have proven successful for the U.S. Forest Service, which today uses private operators to manage
and maintain more than 1,000 of its campgrounds.’

These partnerships would involve performance-based contracts designed so that a managing federal
agency defines site rules, parameters for visitor fees, management goals, and maintenance expectations.
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The contracted lessee would collect visitor fees, maintain resources and facilities, and pay a portion of
receipts back to the managing agency.

Under this approach, private managers have incentives to provide good stewardship and be accountable to
visitors to ensure high-quality experiences and maintain stellar reputations. They are dependent upon the
revenues they earn to cover costs, while also being held accountable by their contract with the public land
agency providing oversight.*

A third management innovation is a national park franchising system. If a proposed park warrants national
park status, it could be granted the national park title but be owned and operated under private management.
Franchised parks would exist under the National Park Service umbrella but would be individually and uniquely
designed and managed by non-profit organizations, businesses, or individuals.

Franchise parks would work as follows: The National Park Service would set franchise requirements, and
interested parties would create management plans that align with those requirements. Some franchise parks
could also be required to be financially self-sufficient, whether funds were acquired through user fees, part-
nerships, or donations. A franchise could give park units the flexibility to manage for local priorities as
determined by on-the-ground managers, the protection and status provided by the national parks brand,
and the incentives to meet visitors™ desires at low cost.’
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Located in the Flint Hills of Kansas, the Tallgrass Prairie National Preserve is a national park unit managed
through a public-private partnership between The Nature Conservancy and the National Park Service. The
Nature Conservancy is the primary landowner, but the preserve is co-managed with the National Park Service
in accordance to its standards. This collaborative approach has preserved native prairie habitat, established
more than 40 miles of hiking trails, and even reintroduced bison to the preserve. While not exactly a park
franchise, as described in this section, this public-private partnership demonstrates how private entities can
successfully manage land in accordance with National Park Service standards.®
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These proposals could be most feasibly applied to new federal land acquisitions that do not already have
management structures in place, such as those made through the Land and Water Conservation Fund.
(See Section 3 on the Land and Water Conservation Fund.)

Policy Reforms:

» Adopt new, innovative federal land management models that allow greater freedom and flexibility while
requiring accountability to predetermined management objectives.

e Create several pilot projects for charter land management areas that would be managed by local land
boards and overseen by a national charter land board.

 Outsource routine land management operations to the private sector where appropriate and feasible.

e Create a national parks franchise system in which new parks would be owned and operated by private
entities under standards and parameters established by the National Park Service.

Further Reading:

e “Charter Forests: A New Management Approach for National Forests,” by Robert H. Nelson.
PERC Policy Series No. 53 (June 2015).

e “Breaking the Backlog: 7 Ideas to Address the National Park Deferred Maintenance Problem.”
PERC Public Lands Report (February 2016).

e “The NPS Franchise: A Better Way to Protect Our Heritage,” by Holly Fretwell. The National Park
Service Centennial Essay Series, 7he George Wright Forum, Vol. 32 No. 2 (2015).
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NATIONAL PARKS:

Make the National Park Service less reliant on politically driven
Congressional appropriations — by Shawn Regan and Reed Watson

At his confirmation hearing in January, Interior Secretary Ryan Zinke pledged that the National Park

Service’s deferred maintenance backlog will be one of his top priorities.” Estimated at $12 billion, the Park

Service’s maintenance backlog refers to the total cost of all maintenance projects that were not completed

on schedule and therefore have been put off or delayed. The backlog is now nearly four times higher than

the agency’s latest budget from Congress, and it has emerged as one of the major issues facing the Interior

Department.®

If Secretary Zinke wants to fix the national park maintenance problem, he is going to have to look beyond

Congress for solutions. Decades of neglect and misplaced priorities have made it clear that relying on Con-

gress is hardly the solution; in fact, it’s the root of the problem.

For obvious reasons, Congress has not prioritized maintenance in national parks. Fixing a leaky sewer system

or crumbling road is not the type of ribbon-cutting project that politicians are eager to fund. Hence, funding

for the deferred maintenance backlog makes up only a fraction of the annual appropriations the National

Park Service receives from Congress each year.

Opver the past decade, Congress allocated approximately $1 billion on average each year for maintenance

projects in national parks.” That amounts to a drop in the bucket of the total backlog, which has grown by

31 percent over that same time period.

Merely increasing the Park Service’s budget, how-
ever, is unlikely to solve the issue. In fact, an over-
reliance on Congress for funding will likely only
make the problem worse because Congress would
rather create new parks or acquire more land than
fund routine maintenance projects. The number of
park units managed by the Park Service has grown
significantly over the past decade—from 390 in
2006 to 417 today. Meanwhile, the agency’s overall
budget, as well as the amount of funding devoted to
maintenance projects, has remained relatively con-
stant. With more parks but little or no additional
funding, the agency’s resources are stretched thinner
and thinner. Unless changes are made, the Nation-
al Park Service estimates the backlog will continue
to increase as new units are created and its existing
assets continue to deteriorate. '’

CONGRESSIONAL APPROPRIATIONS
TO MAINTENANCE IN NATIONAL PARKS
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Source: Government Accountability Office.
Congressional Research Service.
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To address the root of this issue, the National Park Service will have to become less dependent on politically
driven Congtressional appropriations. That means relying more on park visitors, instead of Congress, for
revenue. Today, most park user fees can be retained where they are collected, rather than being sent back to
the U.S. treasury, allowing local park managers to address critical maintenance needs without relying entirely
on Congress for appropriations.

But more could be done to give park managers flexibility in setting fee schedules. For example, park super-
intendents could be given the discretion to charge higher fees during holiday weekends and other popular
times. This would allow them to collect more revenue for maintenance and use prices to limit congestion.
Other ideas, such as harnessing public-private partnerships and tapping the private sector to help with park
operations and maintenance, could also help—as long as park leaders are willing to think entrepreneurially
about maintenance.

Policy Reforms:

e Allow park managers to charge recreation fees and retain the revenues for maintenance and other critical
projects by permanently reauthorizing the Federal Lands Recreation Enhancement Act.

e Allow park managers to set their own fee programs or establish new, flexible fee-based services, such as
dynamic or congestion pricing, as needed without having to obtain additional approvals from Congress.

e Harness public-private partnerships to address unfunded infrastructure projects.

 Outsource routine park operations, such as campground management and facility maintenance, to the
private sector while maintaining public ownership and oversight.

Further Reading:

o “Breaking the Backlog: 7 Ideas to Address the National Park Deferred Maintenance Problem.” PERC
Public Lands Report (February 2016).
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LAND AND WATER CONSERVATION FUND:

Reform the LWCF to address critical needs on existing public lands
— by Robert H. Nelson, Shawn Regan, and Reed Watson

Congress created the Land and Water Conservation Fund (LWCEF) in 1965 to help “preserve, develop, and
ensure access to outdoor recreation facilities to strengthen the health of U.S. citizens.”"! The program is set
to expire in 2018, and its potential reauthorization has been the subject of recent debate in Congress.

Each year, Congress devotes $900 million to the LWCE, largely derived from offshore federal oil and gas
lease revenues, although any actual spending under the program must be appropriated by lawmakers. The
funds are appropriated for three general purposes: federal land acquisition, state-level matching grants for
outdoor recreation projects, and a third catch-all category referred to as “other federal purposes.”

The annual funds appropriated through the LWCEF for these multiple purposes have varied substantially
over time. Overall, the majority of the appropriations (61 percent) has gone toward federal land acquisition,
totaling $10.5 billion and resulting in an expansion of the federal estate by more than 5 million acres—an
area equal to the size of New Jersey."

This federal portion of LWCF funding can only be used for land acquisition by federal land agencies; it
cannot be used for routine maintenance or operations, or to enhance access opportunities on existing public
lands. So while the LWCF allows the federal government to purchase more land, it provides no means of
taking care of those lands—nor does it address the critical needs that exist on the hundreds of millions of
acres the federal government already owns.

Today, the LWCEF is in need of LWCF APPROPRIATIONS, FY1965-FY2015
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The Land and Water Conservation Fund should be reformed if it is going to fulfill or advance its original
purpose. Popular misconceptions about the LW CF—including the supposed lack of costs to American
taxpayers—warp the political process of federal priority setting, and for overall government expenditures as
well.'"* And acquiring more federal lands when we cannot adequately maintain our existing public lands is
irresponsible conservation.

Although wholesale reform of the LWCF is unlikely, incremental changes could be made to improve the pro-
gram and update it for the challenges of the 21st century. Even without modifying the LWCF authorizing
legislation, policymakers could implement much-needed changes by simply altering the types of appropria-
tions Congress authorizes under the LWCE

Policy Reforms:

o Sharply reduce the level of federal land acquisitions. If additional land acquisitions are made, Congress
should ensure they are done in a way that does not place additional financial burdens on already-
overburdened land agencies. (See Section 1 on public lands management.)

 Redirect LWCF appropriations to address critical needs on existing federal lands, including deferred
maintenance, habitat restoration, management shortfalls, and legally acquired access across private land.
This could be done by clarifying the criteria for appropriating LI\WCF funds to the “other purposes”
category to include such needs.

» Negotiate easements or land exchanges to improve public access for recreationists and sportsmen, instead
of acquiring land outright. Where improved public access to federal land is needed across private lands,
easements or land exchanges—voluntarily negotiated with private landowners—should be the primary
means of providing this access.

Further Reading:

e “5 Myths about the Land and Water Conservation Fund,” by Robert H. Nelson, Shawn Regan, and
Reed Watson. PERC Policy Brief (April 2016).
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ENDANGERED SPECIES:

Harness economic incentives to enhance wildlife assets
— by Reed Watson

Critics of the Endangered Species Act (ESA) routinely point out that only 2 percent of all species listed as
endangered or threatened have recovered and been delisted. While that recovery rate is abysmally low, it
reflects the law’s structure more than its performance. To wit, the ESA is designed to stem the loss of species,
not to actively encourage their proliferation.

Aside from provisions allowing for habitat banking, the act provides no mechanism by which private land-
owners can actually benefit from investing in species conservation.'”” As Sam Hamilton, former U.S. Fish and
Wildlife Service director, said, “The incentives are wrong here. If a rare metal is on my property the value of
my land goes up. But if a rare bird is on my property the value of my property goes down.”

Functioning more as a stick than a carrot, the ESA imposes wide-sweeping prohibitions on activities that
constitute a “take” of species found to be in danger of extinction. Because those take prohibitions often have
significant economic consequences and create perverse incentives for landowners with endangered species or
habitat on their property, the ESA’s greatest potential may lie in its ability to spur innovation and coopera-
tion aimed at avoiding a species becoming listed in the first place.'®

While legislative reform of the Endangered Species Act has proven politically untenable, the law is not an
effective tool for recovering endangered species.” The Interior Department has several opportunities within
the existing law to truly encourage species conservation on private land.

First, the department can participate in the development of range-wide management plans to proactively
keep species of concern from needing the act’s formal protections. To take one example, a working group of
the Western Association of Fish and Wildlife Agencies is developing a range-wide conservation plan to in-
crease the population of the lesser prairie chicken. The group functions in partnership with federal agencies,
private landowners, and the states of Colorado, Kansas, New Mexico, Oklahoma, and Texas.'®

To encourage similar efforts for other species, the department could articulate species-specific thresholds,
such as population counts or minimum range areas, which would automatically trigger listing. Setting such
thresholds would require a significant investment in scientific study and likely be the subject of litigation.
Nonetheless, articulating objective listing criteria would help guide the conservation activities and invest-
ments of state wildlife agencies and conservation groups.

Second, and on a similar note, the Department of the Interior can articulate reasonable and clearly defined
delisting criteria for species currently on the list. Providing state wildlife agencies and private landowners
with objective recovery targets allows them to invent new recovery approaches and invest their resources

in the most productive manner possible. Currently, listing and delisting decisions are the subject of frequent
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LAND DESIGNATED AS CRITICAL HABITAT BY THE U.S. FISH AND WILDLIFE SERVICE

Source: U.S. Fish and Wildlife Service

and protracted litigation, often with final implementation not occurring until years after department
decisions. Setting objective, conservative listing and delisting criteria would likely diffuse some of this con-
troversy or, at the very least, accelerate its resolution before a listing or delisting decision is made.

Third, the department can engender the cooperation of more landowners by walking back several regulatory
expansions that discourage private conservation investments. Specifically, it can repeal the 2016 regulation
that permits the Fish and Wildlife Service to designate critical habitat for endangered species on private
lands that are not only unoccupied by a given species, but also unsuitable for that species.” To create a
positive incentive for species conservation, the department could also offer tax or regulatory relief in the
form of habitat rental agreements with private landowners who implement habitat conservation or species
management plans.

Fourth and finally, the department can create an incentive for private landowners to invest in the survival
and propagation of exotic endangered species. Two actions would promote such husbandry: streamlining
the issuance of import permits for foreign-born animals listed by the Convention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES) and issuing permanent exemptions for captive-bred
animals. When landowners can legally possess and profitably foster exotic endangered animals, they have a
strong incentive to invest in the husbandry and propagation of such species. By contrast, when import
permits are practically impossible to obtain, and when exemptions for captive-bred wildlife are revoked by
the department, this conservation incentive disappears.
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Policy Reforms:

o Dublish species-specific listing and delisting criteria that state wildlife agencies and private landowners can
use to direct their conservation investments.

« Facilitate the use of voluntary agreements, such as conservation easements and habitat rental agreements,
whereby private landowners are financially rewarded for enhancing species habitat.

« Walk back regulatory expansions that discourage private conservation investments, such as the designa-
tion of critical habitat on private property that is inhospitable for protected species.

e Streamline the issuance of import permits for exotic foreign-born endangered species and issue permanent
exemptions for captive-bred animals.

Further Reading:

o Smoking Them Out: The Theft of the Environment and How to Take It Back, by Greg Walcher.
American Tradition Institute (2013).
e Rebuilding the Ark: New Perspectives on Endangered Species Act Reform, by Jonathan Adler. AEI Press (2011).
e “When the Endangered Species Act Threatens Wildlife,” by Terry Anderson. 7he Wall Street Journal.
October 20, 2014.

A NEW LANDSCAPE | 13



GRAZING POLICY:

Resolve rangeland disputes with contracts, not armed conflicts
— by Shawn Regan

As Interior Secretary, Ryan Zinke will inherit a vast system of federal rangelands in the western United
States—one that has brought about significant conflicts in recent years.

The Bureau of Land Management (BLM) administers nearly 18,000 grazing permits across 155 million acres
of public lands in the West.** In 2015, these lands provided 8.6 million animal unit months (AUMs) worth of
forage for livestock while also being managed for recreation, conservation, and other multiple-use purposes.*!

Today’s grazing policies, however, encourage conflict rather than negotiation among competing interest
groups. Ranchers have gradually had their grazing permits revoked as public-land policies have shifted to-
ward conservation and recreation and away from grazing, timber harvesting, and other forms of resource ex-
traction. Today, the BLM authorizes half the amount of grazing on federal rangelands as it did in the 1950s,
and this decline has often pitted ranchers and environmentalists against each other in a zero-sum battle over
the western range.*

At their core, such conflicts are the result of poorly defined grazing rights and restrictions on trading them.
Current policies do not recognize grazing permits as a secure property right, nor do they allow grazing per-
mits to be transferred for non-grazing purposes. This means that environmental and other competing interest
groups have little or no way to bargain with ranchers to acquire grazing permits, and as a result, disputes must
be resolved through litigation or political battles instead of through negotiation or cooperation.

The framework of today’s grazing policy dates back ~ GRAZING AUTHORIZED WITHIN
to the Taylor Grazing Act of 1934.2 The act requires BLM GRAZING DISTRICTS

that grazing permits be attached to specific “base AUMS
properties”—private properties that the government 200000907
deems qualified for public-land grazing privileges.
As a result, a grazing permit can have a significant 00000
effect on the value of a rancher’s property. When
these properties are bought and sold, the new owner ~ ~7°°°%
pays for the grazing permit, which is capitalized into
the value of the base property.** 5000000 7
The law, however, never clarified whether grazing 4000000 -
permits are secure property rights. Instead, it re-

° T T \ | T T \

<« . . . » . .
fers only to “grazing privileges” while also stating, 950 1960 1970 1980 1690 2000 2010

somewhat vaguely, that those privileges “shall be
Source: Bureau of Land Management

adequately safe-guarded.”” The result has been a
decades-long fight over the nature and security of
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grazing rights in the West. And because grazing permits are attached to private properties, and restrictions on
those permits can have a direct impact on the value of a ranch, it’s no surprise that ranchers feel threatened
by actions that reduce grazing on public lands.

To address these points of contention, grazing policies should be reformed to encourage contractual solutions
instead of litigation or armed conflicts. Specifically, Congress should clarify that a grazing permit constitutes
a secure property right (or a permanent-use right) to a portion of the federal rangeland. In addition, it should
make those rights transferable, even for non-grazing purposes such as conservation or recreation.

Several changes would help make this possible. First, under the current system, ranchers are required to

graze livestock on their allotments at their permitted levels or they risk losing their grazing privileges—in
other words, it’s “use it or lose it.” If a permittee abandons grazing activities on a significant portion of an
allotment, the BLM can transfer the permit to another rancher willing to use the allotment for grazing.*

Second, the base-property requirement raises the cost of trading grazing permits and restricts who can hold
grazing permits. Groups seeking to acquire grazing rights must purchase or already own qualifying base
properties to which grazing privileges can be assigned. Removing these requirements would allow permits
to more easily be transferable to their highest-value uses, whether that’s grazing, conservation, or recreation.

When property rights are secure, enforced, and transferable, disputes among competing users are more likely
to be resolved peacefully, cooperatively, and in a mutually beneficial manner. Clarifying grazing rights and
making them transferable for non-grazing purposes would go a long way toward encouraging more trading
and less raiding on the western range.

Policy Reforms:

e Establish permanent, negotiable grazing permits as secure property rights. This could be done by selling
the rights to current permit holders. Proceeds from the sale of grazing permits could be used to purchase
and maintain areas of high value for recreation or preservation.

e Make grazing rights transferable, even to non-ranchers. Remove the the use-it-or-lose-it requirement, the
base-property requirement, and any requirements that permit holders must be in the livestock business.

e Clearly define ecological standards necessary for maintaining these permanent-use rights, such as the
conditions for access, fire and weed control, livestock wildlife protection, and water rights. Remove or
curtail rigid requirements of stocking rates and season-of-use requirements to give permit holders the
flexibility to meet these ecological standards however they best can, whether by grazing or non-grazing
means. Establish penalties for failing to meet permit conditions.

Further Reading:

e “Managing Conflicts over Western Rangelands,” by Shawn Regan. PERC Policy Series No. 54 (January 2016).

e “How to Reform Grazing Policy: Creating Forage Rights on Federal Rangelands,” by Robert H. Nelson.
Fordham Environmental Law Journal. 8:645-690 (1997).

e “Sailing the Sagebrush Sea,” by Gregg Simonds. Environmental Policy in the Anthropocene. PERC (2016).
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TRIBAL POLICY:

Give tribes more authority over their natural resources
— by Terry L. Anderson and Shawn Regan

Although the federal government often pays lip service to tribal sovereignty and self-determination, Native
Americans still lack the same rights and freedoms as other Americans. It’s time for that to change.

Tribes and individual Indians, for instance, generally cannot own their land on reservations. Instead, reserva-
tions are managed in trust by the federal government in a manner that Chief Justice John Marshall famously
described in 1831 as resembling “that of a ward to his guardian.”®” As a result, nearly every aspect of Native
American land use is still controlled by federal agencies.

Even the most basic land-use decisions in Indian Country require review and approval by the Bureau of
Indian Affairs (BIA). But by all accounts, the federal government has not been a good manager of Native
American assets. A 2015 report by the Government Accountability Office found that poor management and
bureaucratic delays by the BIA hinder energy development on tribal lands, resulting in “missed development
opportunities, lost revenue, and jeopardized viability of projects.”

The consequence is that the majority of tribal natural resources remain undeveloped, even when tribes want
to develop them for the benefit of their families and their communities. In one case, it took eight years for
the BIA to review energy proposals from the Southern Ute tribe in Colorado, costing the tribe $95 million
in lost revenues.”” In another, the BIA took 18 months to review a single proposal to develop wind energy on
the Rosebud Indian Reservation in South Dakota, causing a deal with the developer and the local utility to

fall through.*

Regulatory obstacles are often so burdensome that many potential non-tribal development partners simply look
elsewhere. On Indian lands, companies must go through as many as 49 steps and at least four federal agencies
just to acquire a permit for energy development, compared to as few as four steps for projects not on reserva-
tions.”! Tasks that should be straightforward, such as completing title search requests, often result in significant
delays. Not surprisingly, these barriers raise the cost of doing business with tribes or individual Indians.

Tribes have demonstrated time and again that they can succeed when the federal government grants them
authority over their natural resources.’> Consider, for example, what has happened when tribes such as the
Confederated Salish and Kootenai Tribes in Montana have gained control over forestry management on
their reservation. A 2009 study by PERC found that the tribes managed their timber far better than the
federal government managed the neighboring national forest, in terms of both economic and environmental
performance.’

Much more should be done to give Native Americans the same rights and freedoms that other Americans
have to manage their natural resources. This could involve a variety of policy reforms that give tribes more
authority to manage their own affairs, govern themselves, and control their land and resources.
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Tribes should not have to develop their natural resources if they choose not to. But if they do desire it,

the federal government should not make it overly costly or burdensome to do so. It’s time to give tribes
the dignity they deserve by allowing them to make their own decisions about the land and resources in
Indian Country.

Policy Reforms:

 Give tribes and individual Indians the option to exert broad authority over the use of their land and
natural resources. For those wishing to exercise such authority, clarify and grant jurisdiction over all
natural resources within reservation boundaries.

« Allow tribes and individual Indians to enter into long-term leases, such as 99-year leases, without BIA
approval.

e Make it easier for willing tribes to reduce BIA oversight over natural resource management by developing
their own management policies and procedures for tribal property and assets.

 Expand policies aimed at streamlining federal approval of certain tribal affairs, such as the Helping
Expedite and Advance Responsible Tribal Homeownership (HEARTH) Act of 2012. The HEARTH Act
currently allows tribes to create their own surface-land leasing regulations for certain limited purposes.
Once a tribe’s plan is approved by the Secretary of the Interior, the act allows tribes to enter into leases
without further approval. The act should be expanded to apply to subsurface energy leasing as well.

o Streamline the approval process for tribes to enter into Tribal Energy Resource Agreements (TERAs),
which would give tribes the authority to make energy development plans without requiring BIA approval
for each leasing decision. The current TERA process, established in 2008, is so costly and complex that
no tribe has yet entered into such an agreement.

Further Reading:

* “Two Forests Under the Big Sky: Tribal v. Federal Management,” by Alison Berry. PERC Policy Series
No. 45 (2009).

e “Unlocking the Wealth of Indian Nations: Overcoming Obstacles to Tribal Energy Development,” by
Shawn Regan. PERC Policy Perspective 1 (February 2014).

*  Unlocking the Wealth of Indian Nations, by Terry L. Anderson (ed). Lexington Press (2016).
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WATER POLICY:

Harness markets to make the most of scarce water resources
— by Reed Watson

Water scarcity characterizes the West, but it is acute water scarcity—or drought—that reveals how valuable
water is to the region’s environment and economy.

Before an unusually wet winter, more than 30 percent of the region was suffering drought conditions. Hard-
est hit was the irrigation-dependent agricultural industry, which in 2016 lost an estimated $603 million
and 4,700 jobs in California alone.’* As abysmal as these figures are, they were far worse in 2014 when the
drought was most severe and cost the state’s agriculture industry $2.2 billion and 17,000 jobs.*

Aside from the economic impacts, the recent drought exacted a significant environmental toll. Reduced
stream flows, dewatered rivers, and high water temperatures all deteriorated fish habitat.’® In 2014, for
example, 95 percent of Chinook salmon eggs and young died because water temperatures in the upper
Sacramento River got too warm.”’

Water scarcity threatens western economies and ecosystems, as the most recent drought proves, yet many

of our nation’s policies and laws actively discourage conservation and exacerbate water conflicts.*® Subsidized
rates, burdensome transfer restrictions, and unsettled water claims combine to worsen the environmental
and economic impacts of drought.

U.S. DROUGHT MONITOR — WEST
Drought conditions as of September 27, 2016

INTENSITY:
DO Abnormally Dry
D1 Moderate Drought
D2 Severe Drought
Il D3 Extreme Drought
Il D4 Exceptional Drought

The Drough Monitor focuses on broad-scale conditions.
Local conditons may vary.

Author: Chris Fenimore NCEI/NESDIS/NOAA
http://droughtmonitor.unl.edu/
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As the largest wholesaler of water in the country, the Bureau of Reclamation delivers water to more than
31 million people and provides one in five western farmers with irrigation water. The 10 million acres of
farmland served by the bureau produce approximately 60 percent of the nation’s vegetables and 25 percent
of the country’s fruits and nuts.”

Unfortunately, bureau policies often exacerbate water shortages by pricing water far below its opportunity
cost and restricting transfers outside a given project service area. Whether by lengthening the payback period
for project contractors, allocating disproportionate costs to non-agricultural users, or reducing the cost to
irrigators on the basis of “ability to pay,” the bureau has for decades made scarce water available to agriculture
operations at below-market rates. By some estimates, as little as 15 percent of all Reclamation project costs
are repaid when interest costs are included.”

During times of drought the bureau reduces deliveries, but by subsidizing water and restricting its transferabil-
ity outside project service areas, Reclamation has effectively decoupled consumption rates from water availabil-
ity. Even though irrigation subsidies have long been incorporated into agricultural land prices, and eliminating
those subsidies would unsettle expectations about land values, it is unrealistic to expect agricultural water users
to align their consumption with the relative scarcity of water until those subsidies are eliminated.

Aside from eliminating subsidies and burdensome transfer restrictions, the Interior Department can further
encourage water marketing by working to clarify unsettled water rights and enforce those rights when scar-
city-driven disputes inevitably arise. The uncertainty surrounding federally reserved water rights for Indian
reservations are a prime example. Pursuant to the Winters doctrine of 1908, sufficient quantities of water
were set aside to “fulfill the purposes of the reservation,” but those rights were not clearly denominated or
adjudicated,”! nor were they made expressly transferable.*

Clarifying tribal water rights through negotiated settlement is preferable over costly litigation because settle-

ments not only clarify rights to water, but they can also establish tribe-specific provisions as to transferability.
As of 2014, 29 tribes had resolved rights issues through the settlement process.* The department, and espe-

cially the Bureau of Indian Affairs, could facilitate more of such resolutions.

Regarding enforcement, the Interior Secretary has a unique set of responsibilities in resolving disputes
between conflicting water users. Most notably, the Secretary serves as watermaster of the Lower Colorado
River, and in the likely event that the Lower Basin faces water reductions from the Colorado River, he would
find himself in the unenviable but crucial role of enforcing interstate compacts and international agreements
that prioritize water claims.* Departing from the explicit terms of those negotiated agreements in the name
of equity, due to changed conditions, or in response to myriad political pressures would invalidate the rights
those agreements purport to establish and thus any basis for future water trades.

Remembering the adage that “Nature makes a drought, but Man makes a shortage,” the incoming Interi-

or Secretary should explore ways to make the most of the West’s scarce water resources. Although water is

predominantly a state issue, the Department of the Interior and, in particular, the Bureaus of Reclamation
and Indian Affairs can take proactive steps to minimize the environmental and economic impact of future
droughts by harnessing water markets.
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Policy Reforms:

o Eliminate water subsidies in the form of reduced or delayed payment obligations and harness market
prices to encourage conservation.

« Remove unnecessary barriers to water trading such as service area transfer restrictions that mask the
opportunity cost of water and slow the responsiveness of markets to changing conditions.

e Clarify and enforce water rights, especially between the tribes and states, to preserve the legal certainty
that is essential to future water trades.

Further Reading:

* Tapping Water Markers, by Terry L. Anderson, Brandon Scarborough, and Lawrence R. Watson.
Routledge (2012).

* “Hearing to Receive Testimony on the Status of Drought Conditions throughout the Western United
States.” Testimony of Reed Watson before the Committee on Energy and Natural Resources, United
States Senate. June 2, 2015.

» “Tapping Water Markets in California: Six Policy Reforms,” by Reed Watson. PERC (October 2016).
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OIL AND GAS:

Adopt market-based measures to reduce conflict and boost revenues
while protecting local environmental values

— Michael Giberson and Shawn Regan

In addition to managing 500 million acres of surface land in the United States, the Interior Department

oversees mineral development on vast amounts of federal subsurface lands. These underground resources

span more than 700 million acres onshore and more than 1.7 billion acres offshore, all falling under the

department’s purview.” Production of oil and natural gas from these lands generates billions of dollars for

national and state treasuries and constitutes 21 percent of U.S. oil production and 16 percent of natural

gas production.®

The department is charged with responsibly developing energy resources on federal lands to best meet the

present and future needs of the public while also ensuring that taxpayers receive a fair return on energy pro-

duction from federal lands. But uncertainty and delays arising from agency processes, as well as conflicting

values with respect to energy extraction and the environment, have contributed to a relative decline in the

development of federal oil and gas resources. While oil and gas development on private and state lands has

been booming over the last decade, oil production on federal lands has increased only slightly, and natural

gas production on such lands has declined.”

Given that federal lands containing oil and gas sometimes also offer significant grazing, cultural, recreation-

al, and other environmental values, a main cause of the relative slowdown in federal development has been

COI‘lﬂiCtS OVEr resource use.

Market-based approaches, however, offer the prom-
ise of reducing such conflicts, bringing local envi-
ronmental values more directly into the oil and gas
leasing process and promoting cooperation between
energy developers and environmental groups.

The most direct market-based approach to resolve
such competing demands would be to open oil and
gas lease auctions to recreational, environmental,
and conservation interests.*® Lease terms could
explicitly allow individuals or groups seeking to
withhold resources from development to hold a
lease on terms similar to those that apply to energy
developers.*” When development threatens local
environmental values, such groups could coordinate
to purchase and hold the development rights to a

given property.

OIL AND NATURAL GAS PRODUCTION
ON FEDERAL LANDS
Share of total U.S. production

40% |

30% |

Natural Gas
20%

10% -

0% | T | T | T | T | |
2006 2007 2008 2009 2010 201 2012 2013 2014 2015

Source: Congressional Research Service
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Current policies discourage this cooperative approach by requiring that leaseholders must intend to develop
their energy leases. Consider the recent case of environmentalist-author Terry Tempest Williams, who in
2016 sought to purchase a federal oil and gas lease on 1,120 acres in southern Utah.”® Williams acquired
the lease rights on standard terms at a Bureau of Land Management (BLM) auction but did not intend to
develop the oil and gas; instead, she sought to block development.”’ The BLM ultimately denied Williams’
lease and returned her money, arguing that since she was not planning to develop the resources, she was in
violation of the bureau’s lease requirements.*

This example illustrates the legal barriers that prevent environmental groups from acquiring federal oil and
gas leases and then choosing not to develop them. If a leaseholder does not intend to develop oil and gas,
they in essence forfeit their lease rights. This means that under BLM’s current policies, environmental and
other non-development-related interests have few options but to seeck administrative delays and further
promote the politicization of public land management.

Enabling such a market-based approach to protect important local environmental values would reduce
conflict and help ensure energy resources are developed only when they are likely to be more valuable to

the public than other competing values. Moreover, such an approach has some precedent on federal lands.
In 2013, the conservation group Trust for Public Land bought out an energy company’s federal oil and gas
lease rights to 58,000 acres in Wyoming’s Hoback Basin for a total of $8.75 million.*® The deal was possible
thanks to a provision in the Wyoming Range Legacy Act that allows groups to purchase and retire federal oil
and gas lease rights if the lease rights were voluntarily acquired from willing sellers.>* The provision, however,
currently only applies to certain federal lands in Wyoming.

Challenges to developing oil and gas on federal lands are also motivated by concerns over climate change.
Here, however, conflict is seemingly unavoidable as “keep it in the ground” activists seek to halt all fossil-fuel
development rather than promote efficient development while respecting local environmental values. In this
case, the administration should not accede to what would be a costly, but largely symbolic, way to address
climate change.

A supply-side “keep it in the ground” policy for federal minerals would have at most a slight effect on carbon
dioxide emissions, and consumers’ energy needs would simply be met by resources from state or private
lands or imports.”® Such alternatives may also be worse for the environment overall, as rules governing their
development may be less restrictive than those that apply to development on U.S. federal lands. Moreover,
to the extent that development of natural gas is discouraged, the result may be higher carbon emissions due
to greater use of coal in electric power generation.

Policy Reforms:

e Open federal oil and gas lease auctions to individuals or groups who wish to hold property out of devel-
opment, including environmental, conservation, or recreation groups.

e Remove the expectation of development as a condition for holding federal energy leases, and make other
regulatory changes necessary to allow leaseholders to hold rights out of development on terms comparable
to those provided for developers.
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« Allow lessees to voluntarily transfer or sell their lease rights to environmental or conservation groups, who
could then choose to hold the leases for non-development-related purposes.

e Exercise caution with respect to largely symbolic climate policies related to keeping oil and gas resources
in the ground, which are unlikely to result in meaningful or cost-effective reductions in carbon emissions.

Further Reading:

o “Public Interest Comment in response to U.S. Department of Interior’s Advanced Notice of Proposed
Rulemaking,” by Michael Giberson and Shawn Regan. Comment submitted in response to 80 Federal
Register 22148 (June 5, 2015).

e “DeChristopher case begs question: What if enviros were allowed to bid on oil leases?,” by Shawn Regan.
Grist, July 29, 2011.
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“A Tale of Two Parks,” by Warren Meyer. PERC Case Study. (September 2013). Available at http://www.perc.org/
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