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This essay reveals a disturbing trend. A number of environ-
mental groups appear to be using “citizen suit” provisions of 

key environmental statutes to obtain revenues rather than to improve 
environmental quality. In this essay, Bruce Benson, DeVoe Moore 
Distinguished Research Professor at Florida State University, compiles 
extensive statistical evidence, ranging from the disproportionate role 
of out-of-court settlements to the choice of targets of the citizen suits, 
to show that the rewards from citizen suits, as well as the ease of filing 
them, have distorted the incentives of some environmental groups.

A widely published economist, Benson is known for his contribu-
tions to the theory of public choice and the field of law and economics. 
He is the author of To Serve and Protect: Privatization and Community 
in Criminal Justice, which received the 2000 Sir Antony Fisher Inter-
national Memorial Award. He was the 2006 recipient of the Adam 
Smith Award of the Association of Private Enterprise Education. 
Benson received his Ph.D. in economics from Texas A&M University 
and has been a faculty member in the Department of Economics at 
Florida State since 1985.

Benson studied citizen suits in 2004 as a Julian Simon Fellow with 
PERC, the Property and Environment Research Center in Bozeman, 
Montana. PERC is a nonprofit institute dedicated to improving envi-
ronmental quality through property rights and markets. This essay is 
part of the PERC Policy Series, which addresses timely topics involving 
markets and environmental issues. It is edited by Jane S. Shaw and 
produced by Mandy-Scott Bachelier, who also is in charge of design. 
Essays by Julian Simon Fellows reflect research in the tradition of the 
late Julian Simon, whose economic research challenged conventional 
wisdom. This and other papers in the series are available on PERC’s 
Web site, www.perc.org.
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BRUCE L. BENSON

UNNATURAL BOUNTY:
Distorting the Incentives of

Major Environmental Groups

“In purpose and effect, citizen suit provisions 
are an off-budget entitlement program for 

the environmental movement.”

—Michael Greve (1990, 341)

From the Endangered Species Act to the Safe Drinking Water Act, almost every 
major federal environmental statute includes a citizen suit provision. Any 

person can sue alleged violators for failing to comply with the statute or with the 
regulations issued by the agency enforcing the statute.1 Although these actions are 
called citizen suits, most of them are not brought by individuals alarmed about the 
failure to protect the environment. A large majority are brought by environmental 
organizations.

Indeed, although the citizen suit provisions are found in most environmental 
statutes, most of the suits are brought under just a few laws, especially the Clean 
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Water Act and the Resource Conservation Recovery Act (RCRA). A review 
of the selective use of these opportunities provides evidence that some en-
vironmental groups are using them to obtain money rather than to improve 
the environment. The power to prosecute can be abused, whether it resides 
in the hands of government officials or private parties. This essay will look 
at the evidence revealing that these citizen suit provisions have distorted the 
incentives of some environmental groups.

ENVIRONMENTAL ADVOCACY THROUGH CITIZEN SUITS

“The vast majority of private prosecution actions through citizen-suit 
provisions have been brought by environmental advocacy groups 

such as the Natural Resources Defense Council (NRDC),” wrote Michael Greve 
in 1990 (351).2 He also observed that the litigation targets changed over time. 
During the 1970s, environmental groups filed citizen suits against enforcement 
agencies such as the Environmental Protection Agency (EPA) to force action 
by public prosecutors (351–52). But in 1982 citizen suit notices of intent to 
sue private corporations began to increase dramatically (353–54).

Greve found that most of the suits brought between 1982 and 1984 
were part of a campaign by an NRDC-led coalition that included the Sierra 
Club Legal Defense Fund, Friends of the Earth, the Student Public Interest 
Research Group of New Jersey (SPIRG), the Atlantic States Legal Founda-
tion, and the Connecticut Fund for the Environment (1990, 353). Notices of 
intent filed by these organizations account for 76 percent of the 214 notices 
filed under the Clean Water Act between 1982 and April 1984. The NRDC’s 
project started with a seed grant that then generated a self-sustaining way 
to obtain funding. Private prosecution of violations of the Clean Water Act 
led to recovery of attorneys’ fees, which then were used to fund subsequent 
prosecutions (353–54).

These groups also filed over half of the citizen suits between 1984 and 1988 
(Greve 1990, 354). The concentration of citizen suits within a few environ-
mental groups continued after Greve’s 1990 study. For example, $9.3 million 
out of the $11.3 million in penalties paid through citizen suits between 1988 
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Year

1970

1971

1972

1973

1974

1975

1976

1977

1978

1979

1980

1981

1982

1983

1984

1985

1986

No. of Decisions

0

0

0

7

13

18

8

12

10

11

30

23

24

24

34

48

48

Year

1987

1988

1989

1990

1991

1992

1993

1994

1995

1996

1997

1998

1999

2000

2001

2002

Total

and 1993 were collected by four environmental groups (Lehner 1995, 8).
To establish precedents, citizen suit cases that are intended to shape the 

application of law go to trial and often through appellate courts. These suits 
allow environmental groups to influence the interpretation and enforcement 
of environmental statutes. This role played by citizen suits can be seen in 
Table 1. The federal courts decided an average of 110 environmental suits per 

Source: May (2003, 8).

TABLE 1:
FEDERAL COURT DECISIONS IN ENVIRONMENTAL CITIZEN SUITS

No. of Decisions

49

66

74

62

53

66

93

70

99

87

71

101

64

70

101

75

1,511
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indicated in Table 1) were issued in citizen suits rather than suits brought by 
public prosecutors (May 2003, 8). Citizen suits are “the engine that propels the 
field of environmental law,” wrote James May (2003, 7). “The vast majority of 
the legal opinions issued under the nation’s principal environmental statutes 
that allow citizen suits derive from citizen litigation.” 

Influencing the interpretation of environmental statutes is not the only 
objective of citizen suits, however. By demonstrating their willingness to 
pursue litigation, environmental organizations can credibly threaten litiga-
tion. And this allows them to extract funds in settlements from corporate 
defendants.

Before considering this objective, let us address another question: How 
serious are the environmental harms targeted by citizen suit prosecution? 
While alleged offenders in environmental citizen suits generally are “guilty” 
of something, it often is a technical violation of an environmental regulation 
that causes no real environmental harm. Jim Rossi (1997, 219, citing Greve 
1992, 111–12), points out that the Atlantic States Legal Foundation has fre-
quently sued over paperwork violations under the Clean Water Act, but “not 
over violations of substantive environmental standards. The action generated 
tens of thousands of dollars in attorney’s fees, but produced no discernible 
environmental benefits.”

Even suits that go through trial and result in a corporation being sanc-
tioned for violations of “substantive environmental standards” may not pro-
duce “discernible environmental benefits.” Consider Friends of the Earth, Inc. 
v. Laidlaw Environmental Services, Inc.,3 a precedent-setting Clean Water Act 
case decided by the Supreme Court in Friends of the Earth’s favor.

Laidlaw had a permit to discharge a certain amount of mercury into the 
North Tyger River in South Carolina but it frequently violated the permit 
standards. The district court saw no evidence that the violations had any 
impact on environmental quality. The river’s water quality actually exceeded 
standards recommended for swimming and posed no health risk. The citizen 
suit plaintiffs claimed that knowledge of technical violations resulted in fear 
that affected the behavior of some residents in the area. The court agreed, 
concluding that the “aesthetic and recreational values of the area” were less-
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ened. This ruling set new precedent.
Prior to Laidlaw,4 case law suggested that citizen suit plaintiffs had 

to demonstrate that: (1) the plaintiff has suffered an actual (as opposed to 
speculative) and well documented “injury in fact” that sets the citizens apart 
from the rest of the population; (2) the conduct complained of must have a 
“causal connection” to the injury in fact; and (3) there must be some likeli-
hood that a favorable decision will redress the injury. The Laidlaw decision 
overturned these requirements.

Jonathan Adler (2001a, 56) suggests that because of this ruling injury in 
fact became “injury in fiction.” Adler is a critic of citizen suit provisions, but 
supporters also recognize that injury in fact is no longer required for citizen 
suit plaintiffs. “As a result of Laidlaw,” wrote Robert  Percival and Joanna Goger 
(2001, 121), “citizens who live near sources of pollution or who recreate in 
areas affected by violations of environmental law may sue to enforce the laws 
without having to demonstrate observable impacts of the illegal act.”

Plaintiffs now simply have to argue that technical violations of envi-
ronmental standards result in fear, apprehension, or concern, which lead to 
claimed but not necessarily demonstrated modifications in behavior. Thus, 
citizen suit prosecutions can succeed even though the violation has no real 
impact on environmental quality and therefore causes no measurable harm 
to anyone. A ruling against the defendant is assumed to redress the “injury” 
because the plaintiffs feel better. When the courts are likely to rule in this way, 
the incentives for defendants to settle are very strong.

OUT-OF-COURT SETTLEMENTS

The decisions in citizen suits reported in Table 1 represent only a small 
portion of citizen suit activity, because most citizen suit filings result in 

out-of-court settlements. Although data on citizen suit activity are not read-
ily available for most environmental statutes,5 May (2003) was able to obtain 
substantial information about the citizen suits filed under four statutes.

The second column of Table 2 provides May’s reported numbers of citi-
zen-suit “notices of intent to sue” under the Clean Air Act, Clean Water Act, 
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Year

1995

1996

1997

1998

1999

2000

2001

2002

Total

Private
Organization

   518

   407

   341

   453

   318

   380

   241

   366

3,024

Resource Conservation and Recovery Act, and Marine Protection, Research, 
and Sanctuaries Act from 1995 through 2002. This is a limited sample as it 
is based on four statutes, and it may even be incomplete for those. Even so, 
there were 4,438 notices of intent to sue from 1995 through 2002 under the 
four statutes, which is 6.6 times greater than the 668 federal court decisions 
in citizen suits over the time period.

The total number of notices of intent to sue (column 2) includes notices 
against enforcement agencies such as the Environmental Protection Agency 
and the U. S. Army Corps of Engineers. Because this essay is concerned 
with suits against alleged violators, the number of notices directed against 
federal agencies (less than 12 percent of the total) is subtracted to produce 

Source: May (2003, 15 and 24).

TABLE 2:
NOTICES OF INTENT TO SUE UNDER THE CAA, CWA, RCRA,
AND MPRSA

Total

   708

   591

   499

   666

   568

   530

   397

   479

4,438

Other than
Federal Agencies

   636

   533

   437

   590

   482

   455

   326

   458

3,917

State & Local
Government

   118

   126

    96

   137

   164

    75

    85

    92

893
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the figures in column 3. Citizen suits under federal statutes are also filed 
against state and local governments, as indicated by the fourth column in 
Table 2. The remaining notices, listed in column 5, are against private par-
ties (mostly businesses).

The large number of filings of intent to sue compared with actual trials 
is a strong indicator that environmental groups are using the threat of suit 
to obtain settlements. These “private prosecutors” have discretion to decide 
which defendants to prosecute vigorously, which to bargain with, and which 
charges to drop. Because defendants must bear substantial litigation costs 
regardless of outcome, even defendants who have not harmed the environ-
ment, let alone any person, have incentives to settle lawsuits if the cost of 
the settlement is likely to be less than the anticipated costs of litigation.

The outcomes of citizen suit settlements depend on the penalties that 
could be mandated. Most statutes allow injunctions ordering a violator to 
stop the activity that is causing harm. Two statutes, the Clean Water Act and 
the Resource Conservation Recovery Act, also authorize fines paid to the 
U.S. Treasury. At their limit, such penalties can be substantial (e.g., $25,000 
per violation per day). The enforcement agency or court, however, often 
chooses not to impose these fines if procedures for achieving compliance 
are arranged. If prosecution is pursued through a citizen suit, the violator 
can be ordered to pay the private prosecutor for the costs of litigation. 

Influenced by these factors, settlements inevitably include payments by 
the accused to the plaintiff both to cover costs of prosecution and to fund 
a supplemental environmental project (or SEP). These payments are often 
in lieu of a fine to the Treasury.

Because defendants face publicity from litigation and possible large 
fines, the Clean Water Act and RCRA put pressure on companies to agree 
to direct payments to private plaintiffs through settlements. As Robert 
Bloomquist (1988, 402) explains, under the Clean Water Act “citizen groups 
bargain for assessment of penalties lower than the maximum in return for the 
defendant’s agreement to pay the ‘penalty’ to a private environmental cause 
instead of the Federal Treasury.” The same point applies under RCRA.

A review of consent orders from 1983 reported that over 90 percent 
of the money paid by industry in response to Clean Water Act citizen suits 
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Value of SEPs
Obtained (in $)

N/A

N/A

N/A

2,470,867.60

2,248,500.00

4,728,075.00

9,447,442.60

$97,396.32/decree

Year

1996

1997

1998

1999

2000

2001

1999–2001 Total

1999–2001
Average

CWA+CAA = Total
Decrees Reviewed

48+2=51

54+1=55

37+3=43

41+3=44

26+1=27

20+6=26

87+10=97

29 +3.3 =
32.3/Year

Civil Penalties
Assessed (in $)

422,600

N/A

198,750

    4,500

  25,800

537,500

567,800

$5,853.61/decree

went to environmental organizations rather than the U.S. Treasury (Lewis 
1986). More recent settlements also have resulted in substantial payments 
for prosecution costs and SEPs along with small fines.

“SUPPLEMENTAL ENVIRONMENTAL PROJECTS”

Table 3 illustrates how SEPs replace fines in settlements. Based on May’s 
(2003) review of Department of Justice citizen suit consent decrees under 
the Clean Water Act and the Clean Air Act, the table lists the total number 
of consent decrees reviewed (second column), the civil penalties assessed in 

Note: Citizen suit consent degrees under the Clean Water Act and Clean Air Act reviewed by the 
Department of Justice, 1996–2001. The 1999–2001 average is given because complete informa-
tion is available only for those years.

Source: May (2003, 26–28).

TABLE 3:
CLEAN WATER ACT (CWA) AND CLEAN AIR ACT (CAA) CITIZEN 
SUIT CONSENT DECREES
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those suits (third column), and the value of the SEPs (fourth column). The 
average fine collected per consent decree for the 1999–2001 period is only 
$5,853.61. The average SEP payment is $97,396.32, almost 20 times the aver-
age fine. (The 1999–2001 period was chosen because complete information 
is available only for those years.)

Environmentalists try to avoid the appearance of inappropriate profit 
(Boyer and Meidinger 1986, 940; Greve 1990, 359) by directing SEP funds to 
environmental organizations other than the prosecuting group (Guida 1984, 24). 
Greve (1990, 354, citing Stever 1987, 10361) points out, however, that “in order 
to facilitate these transactions, environmental groups have created institutional 
‘shells’ such as the Open Space Institute, which was specifically ‘created as a 
repository for cash settlements in Clean Water Act permit violation suits.’”

The Open Space Institute (OSI) was created by the Natural Resources 
Defense Council. This organization received $869,500 in settlement payments 
between 1983 and 1986, about 58 percent of the more than $1.5 million in 
settlement payments made for the thirty private enforcement actions brought 
in Connecticut during that period. NRDC was one of the two groups that 
brought the vast majority of these suits. No fines were paid to the U.S. Trea-
sury, and the NRDC also collected substantial attorney fee compensation 
(Greve 1990, 359).

Incentives to funnel payments into environmental projects exist even 
without such shells. Because the number of organizations engaging in most 
private prosecutions of environmental citizen suits is small, and they are 
virtually all repeat players, all can benefit over time as settlements arranged 
by each produce revenues for the others (Greve 1990, Adler 2001a, Barnett 
and Terrell 2001).

Indeed, A. H. Barnett and Timothy Terrell (2001, 9) contend that 
“environmental law is written in such a way that a cartel of environmental 
advocacy groups is formed and maintained through citizen suits.” To support 
their contention, Barnett and Terrell (2001, 15) point out that these groups 
actively coordinate their activities. In fact, they meet the usual qualifications 
of a classic cartel.

First, the major environmental groups have formed the “Green Group,” 
which meets regularly in Washington, D.C. (Adler 1997, 98). Second, they 
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since only environmental groups that have projects funded by defendant-fi-
nanced environmental projects are able to capture the resulting funds. Fourth, 
the allocation of SEPs provides the cartel with an enforcement mechanism. 
“If an environmental organization were to cheat on the cartel, or if a poten-
tial entrant into the environmental advocacy market were to begin a strong 
membership drive, it would be relatively easy for the cartel to direct settlement 
money away from the organization,” write Barnett and Terrell (2001, 16).

EXCESS RECOVERY OF ATTORNEYS’ FEES

SEPs are not the only means by which private prosecutors can capture 
revenues through citizen suit settlements. Beginning with the 1970 Clean Air 
Act, the first statute to authorize citizen suits in environmental regulation, 
private parties were also empowered to recover their “reasonable” litigation 
costs from violators.6 Thus, settlements always include payments to the 
environmental group to cover attorney fees as well as other costs arising in 
the litigation and/or settlement process. For instance, in 1983 settlements 
reviewed by Lewis (1986, 10102), environmental groups collected four times 
more in attorneys’ fees than in federal fines—this on top of the money paid 
to environmental groups for SEPs.

In cases that go to trial, courts determine attorneys’ fees by identifying 
the hours “reasonably spent” by plaintiff attorneys and multiplying that “by 
an hourly rate that reflects factors such as the skill and experience of counsel 
and prevailing rates in the applicable legal market” (Babich 2003, 264). The 
“applicable legal market,” however, is not the market that the environmental 
groups’ lawyers actually come from. The “applicable legal market” is the 
for-profit market for similar work. “This rate usually far exceeds the salary 
of public interest lawyers and the actual costs incurred by environmental 
organizations during the course of a citizen suit,” wrote Greve (1990, 356). 
This fact is not considered to be relevant by the courts, however.

Even though “nonprofit” legal organizations do not have conventional 
billing rates and pay their legal staff much less than for-profit lawyers’ fees, 
“‘reasonable fees’ . . . are to be calculated according to the prevailing market 
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rates in the relevant community, regardless of whether plaintiff is represented 
by private or nonprofit council.”7 Thus, for instance, court-awarded fees in 
Student Public Interest Research Group of New Jersey v. AT&T Bell Laboratories 
were 40 to 130 percent higher than the normal billing rates for the attorneys 
actually prosecuting the case (Greve 1990, 356).

Attorneys’ fees are not the only costs that environmental groups can be 
reimbursed for at above-actual-expenses levels (Barnett and Terrell 2001, 
12). Courts have also allowed plaintiffs to charge defendants for time that 
paralegals and law students spend on a suit (much of this time is likely to 
be provided by volunteers or low-wage interns).8 They can also recover for 
other research and preparation time including computer assistance, travel, 
consultation time, experts and expert witnesses, for office expenses (e.g., for 
phones, copying, and express mail), and even for “working—as appropriate 
to pursue . . . goals—with the media” (Babich 2003, 255–57).

Pursuing goals through the media certainly is not a direct cost of litiga-
tion, nor are fees arising in administration proceedings, preparation of notices 
to intent to sue, preparation of fee petitions, legislative lobbying activities, 
monitoring and enforcement costs arising after a judgment, and costs arising 
from interventions into government enforcement actions. Yet all of these have 
been successfully included in citizen suit compensation calculations (Babich 
2003, 257–58).9

In light of the violator-pays rule of citizen suits, court awards of above-
actual-expenditure “attorneys’ fees,” and the scope of so-called litigation costs 
accepted by courts, defendants can anticipate paying not only their own legal 
expenses but also above-expense reimbursements to the suing organization. 
This adds to the incentives to settle. The quicker they can reach settlement 
the better, as long as the settlement is for less than their expected total costs 
of going through litigation.10 This gives additional bargaining power to the 
environmental groups.

Unfortunately, neither the EPA nor the Department of Justice has data 
on the actual payments made in settlements to cover attorneys’ fees and 
other court-sanctioned costs of prosecution (May 2003, 39). Greve (1990, 
359) reported, however, that out of the more than $1.5 million in settlement 
payments for the thirty actions brought in Connecticut between 1983 and 
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Clean Air Act Notices

  27

  20

  23

  29

   8

   9

   9

  18

143

Year

1995

1996

1997

1998

1999

2000

2001

2002

Total

1986, attorneys’ fees to the Connecticut Fund for the Environment and the 
NRDC amounted to $492,036 in addition to the SEP payments. And the 
Earthjustice Legal Defense Fund (2000, 23), formerly the Sierra Club Legal 
Defense Fund, reported that it received almost $3 million in attorneys’ fees 
and costs in 1999.

CLEAN WATER: MORE IMPORTANT THAN CLEAN AIR?

Even though the Clean Air Act citizen suit provisions were passed first, 
the initial burst of suits against alleged violators (rather than against 

enforcement agencies) were filed under the Clean Water Act by a small coali-
tion of advocacy groups led by the NRDC. Table 4 shows notices of intent to 
sue under the Clean Water Act and the Clean Air Act. There were almost 10 

Source: May (2003, 15 and 24).

TABLE 4:
NOTICES OF INTENT TO SUE UNDER THE CLEAN WATER ACT
AND CLEAN AIR ACT

Clean Water Act Notices

   128

   179

   187

   237

   151

   173

   119

   197

1,371
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times as many notices to sue under the Clean Water Act than under the Clean 
Air Act over the 1995–2002 period. Similarly, Table 3 shows that there were 
about 12 times as many Clean Water Act consent decrees as Clean Air Act 
consent decrees between 1996 and 2001 (226 compared to 19).11

EASY-TO-FILE SUITS

While it may appear that plaintiffs believe that clean water is more 
important than clean air, or that there are many more violations of the 
Clean Water Act than the Clean Air Act, there is another explanation for 
this discrepancy. As Greve (1990, 351) states, most observers think that 
the focus on the Clean Water Act “was triggered by the uniquely favorable 
incentives provided by the Act and its regulatory progeny” (also see Boyer 
and Meidinger 1985, 9-17-20; Note 1986, 820–21; Fadil 1985, 54–70). 
The Clean Water Act prohibits discharges of various chemicals and other 
substances into bodies of waters unless they are in compliance with the 
act’s provisions. Point-source dischargers (those who discharge pollutants 
from an identifiable source such as a pipe) are required to comply with 
permits authorized under the National Pollutant Discharge Elimination 
System (NPDES). Moreover, the entities required to have NPDES permits 
must monitor their own discharges and file Discharge Monitoring Reports 
(DMRs) with the EPA.

The EPA makes the discharge reports available to the public. Environ-
mental organization volunteers scan these monitoring reports in search of 
violations (Fadil 1985, 37). The information is reviewed by staff attorneys. 
Notices of intent to sue often follow.12 Because the documents prepared for 
complaints and notices of intent to sue are essentially identical, the cost of 
preparing filings is low.

The ease of finding violations (which are systematically recorded by 
the violators themselves) and issuing multiple complaints makes the Clean 
Water Act a very attractive revenue-raising opportunity for environmental 
groups. The cost of finding violations of the Clean Air Act is much higher 
because that statute has not created the violator-produced record system. 
Potential settlements also are much larger under the Clean Water Act be-
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permits, while fines are not assessed under the Clean Air Act. Defendants 
have incentives to settle rather than pay such fines.

The focus by environmental groups on the discharge reports under 
the Clean Water Act clearly suggests that a primary motivation for these 
groups is to raise revenues rather than focus on significant environmental 
problems. Further evidence is provided by the large number of citizen suits 
“involving record-keeping violations, the correction of which provided no 
direct benefit to environmental quality” (Seidenfeld 2000, 462). The Atlantic 
States Legal Foundation brought a number of suits against industrial defen-
dants over violations of Clean Water Act record-keeping requirements, for 
instance, and gained large revenues for attorneys’ fees without any obvious 
environmental impacts (Greve 1992, 111–12; Rossi 1997, 219).

TARGETS OF OPPORTUNITY

The importance of revenues over concerns about environmental quality 
also is seen in the selection of Clean Water Act citizen suit targets. NPDES 
permits regulate thousands of point sources of water pollution such as 
industrial plants and municipal sewer systems. Yet a large amount, if not 
the majority, of water pollutants originate from non-point sources, such as 
runoff from agricultural lands, construction sites, and roads. The EPA (1988) 
has reported that in 1986 65 percent of stream pollution came from non-
point sources, while 17 percent was from municipal government sources 
and 9 percent from industrial sources (also see Adler 2001a, 63). If such EPA 
estimates are relatively accurate, it follows that if the environmental groups 
active in citizen suits were primarily concerned about reducing water pol-
lution they would have focused a large portion of their resources on efforts 
to reduce non-point sources that are subject to few regulations.13 Reducing 
discharges from non-point sources would have required investments in sci-
entific study and monitoring, however, or the development of new regulatory 
strategies of some sort,14 rather than simply examining business discharge 
monitoring reports to find paperwork or technical violations.

Yet another factor supports the revenue-seeking hypothesis. To the 
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degree that point sources are targeted, there should be more suits against 
municipalities than against private firms. As noted above, the EPA estimated 
that municipal governments were responsible for almost twice as much water 
pollution as industrial firms in 1986. In fact, 37 percent of the municipal 
facilities were not in compliance with their NPDES permits in 1986 (EPA 
1986). This was the case even though municipal facilities generally face 
less stringent requirements than private firms (Seidenfeld 2000, 460–61). 
EPA permit standards for municipal facilities are aimed at ensuring against 
threats to health and the environment; in contrast, industrial permits gener-
ally impose “technologically based standards, which are not justified by the 
need to maintain safe and environmentally sound levels of water quality” 
(Seidenfeld 2000, 461). Unlike public facilities, privately owned point sources 
face permit standards based on either the “best practicable control technol-
ogy” or the “best available technology economically achievable,” regardless 
of the health or environmental impacts of the discharge. Therefore, a Clean 
Water Act violation by a municipal point source is much more likely to 
reduce water quality than is a violation by a privately owned point source, 
especially since many such suits were for paperwork violations.

In spite of these facts, environmental groups “rarely have sued publicly 
owned wastewater treatment facilities,” notes Seidenfeld (2000, 462), “even 
though these facilities account for more pollution than industrial sources, 
and despite the fact that provisions in treatment facility permits are more 
closely tied to water quality than those of industrial plant permits.” Between 
1978 and 1984, for instance, environmental groups did not file a single notice 
of intent to sue a municipality, but they took 162 actions against private 
industry. Between 1984 and 1988, environmental groups filed 61 notices of 
intent to sue against municipalities, but more than six times as many (401) 
were filed against firms (Greve 1990, 354, Table 1). Table 2 suggests that the 
bias toward suits against firms has continued.

“This pronounced preference for proceeding against private industry,” 
wrote Greve, “cannot be explained by environmental considerations . . . . 
Rather, this preference is explained by economic calculations. A private 
corporation’s greater capacity for fast, authoritative decision making makes 
settlement negotiations less complicated and expensive than negotiations 
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with a bureaucratized government body that worries about the legality of 
settlements and about its accountability to the electorate” (1990, 362–63; see 
also Fadil 1985, 53).

SUING UNDER RCRA: LUCRATIVE REWARDS

Although the low cost of prosecution and the high revenues available 
through settlements under the Clean Water Act spurred the move-

ment toward citizen suits, recent years have witnessed a sharp increase in 
notices of intent to sue under the Resource Conservation and Recovery Act 
(May 2003). Several aspects of RCRA help explain its growing importance.

As amended in 1984, RCRA established a rigid regulatory framework 
including technologically stringent requirements for treatment of hazardous 
waste and for the storage of treated waste. Any facility that treats, stores, 
or disposes hazardous waste must notify the EPA of its activities. The EPA 
is required to inspect the facility to make sure that it meets the standards 
required, and then it regulates the facility from that point forward.15 Thus, 
like the Clean Water Act, RCRA involves specific technical requirements 
that demand record keeping. Both laws make the cost of search for viola-
tions quite low. 

RCRA also authorizes fines up to $25,000 a day for each violation of 
its regulations. As with the Clean Water Act (but in contrast to the Clean 
Air Act and most other environmental statutes), the threat of large fines 
gives plaintiffs substantial bargaining power, increasing the likelihood of 
settlements with SEPs (supplemental environmental projects) and payments 
above the actual cost of prosecution. 

But RCRA goes a step further than other statutes with citizen suit 
provisions. It also allows “abatement suits to stop or prevent conduct that 
poses [alleged] significant risks to the public or environment, regardless 
of whether that conduct violates” RCRA or its regulatory requirements 
(Bloomquist 1988, 244–45). While Clean Water Act suits must target ongo-
ing violations, RCRA citizen suits can also prosecute past violations that 
“may present an imminent and substantial endangerment.”16 This makes 
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a record search for RCRA violations attractive since not only current but 
also past violations that are found may be subject to a suit. Furthermore, 
the courts have not interpreted “imminent” to mean “immediate”; the an-
ticipated harm may not occur for some time, and the degree of risk does 
not have to be quantified.17 Essentially, all that is required is that a cause for 
concern be identified. Thus, the burden of proof for a plaintiff is relatively 
weak. Environmental groups exploit RCRA in the same way that they use 
the Clean Water Act. Citizen suits can be filed for technical violations of 
regulatory requirements. Even the technical violation of failure to notify is 
treated as a continuing violation.18

SUPPORTERS’ RATIONALES

A key contention of this essay is that many environmental citizen 
suits are motivated by the prospect of financial gain for nonprofit 

environmental groups. Some supporters reject this position.19 For instance, 
Percival and Goger (2001, 132) argue that attorneys’ fees are only awarded 
to plaintiffs who are successful in their suits, and this “virtually guarantees 
that repeat plaintiffs will not be fully compensated for their efforts.” But cases 
such as American Canoe Association v. EPA20 show that litigation costs can be 
awarded despite unsuccessful claims.21 And there are even more significant 
reasons for rejecting such arguments, as this essay reveals.22 

The Percival-Groger contention is further undermined by extensive 
evidence that most citizen suits are settled, and that settlements include 
compensation for legal costs at levels determined by the method used by 
courts in cases that go through trial, a method that produces compensations 
that exceed actual legal expenditures. In addition, settlements of Clean 
Water Act and RCRA citizen suits result in SEPs that replace fines that 
could go to the Treasury. 

Some supporters admit that citizen suits are imperfect mechanisms 
for achieving environmental improvements but conclude that the benefits 
exceed the costs arising from such problems. Barton Thompson (2000) 
recognizes that there is a strong potential for what he calls a “zealousness 
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like Thompson see a wide variety of benefits associated with citizen suits. It 
is contended that more enforcement is better, because the environmental 
statutes (and therefore their enforcement) are assumed to be in the public 
interest and/or that privatization of prosecution will enhance enforcement 
efficiency. Such contentions are often buttressed by a claim that agencies are 
poor enforcers and may be “captured” by the regulated industry. Further-
more, citizen suits are expected to increase representation in prosecution 
and therefore provide “democratization” or “participation” benefits.

A point-by-point rebuttal of every argument in support of citizen 
suits is not feasible here (this has been done in Benson [2005]), but some 
remarks can be made. First, if the claims made by environmental citizen 
suit advocates are true, then the same arguments would justify legislative 
provisions for citizen suits to enforce all sorts of laws that currently are 
enforced by public agencies.

Traffic violations result in thousands of fatalities every year, for instance. 
Why should groups like MADD (Mothers Against Drunk Driving) not be 
allowed to file citizen suits against alleged traffic violators? Violent crimes 
result in large numbers of deaths as well as numerous costly injuries. Why 
not allow citizen suits to generate all of the benefits for criminal law en-
forcement that supposedly arise in environmental law enforcement? Politi-
cal corruption should be a major concern in a democracy, so citizen suits 
clearly should be allowed against corrupt officials. And what about tax law? 
Clearly, the Internal Revenue Service cannot audit and prosecute everyone 
who underpays income tax. Alcohol and drug use, gambling, pornography, 
illegal immigration, prostitution, and other legal violations are presumably 
related to social miseries. Why are citizen suits not allowed to generate the 
same benefits in these areas as they do under environmental laws?

Second, the evidence is strong that environmental citizen suits actu-
ally do not produce the kinds of public benefits that their supporters claim 
they do (see Greve 1990, Adler 2001a, Barnett and Terrell 2001, and Ben-
son 2005). Special privileges for one segment of society (environmental 
organizations in this case) are actually counter to the democratic process 
as well as to the competitive process that is the primary source of benefits 
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from privatization. Furthermore, the fact that environmental groups gain 
private benefits from citizen suits should at least suggest that the originating 
legislation is not purely “public interest” law.23 Indeed, as Greve (1990, 341) 
concludes, “In purpose and effect, citizen suit provisions are an off-budget 
entitlement program for the environmental movement.”

CONCLUSION

Environmental advocacy groups are undoubtedly concerned about 
environmental issues, but we have seen that the citizen suit option 

gives some of these groups a source of funding that alters their incentives. The 
message of this essay is that decision makers within some of these organiza-
tions are responding to revenue-seeking incentives rather than to the goal of 
environmental enhancement.

The evidence includes several striking facts: 1) the number of citizen suit 
settlements far exceeds the number of citizen suit cases carried through litiga-
tion; 2) citizen suit settlements result in payments for environmental projects 
favored by the environmental-group plaintiffs as well as above-expenditure 
compensation to these plaintiffs for attorneys’ fees; 3) the vast majority of 
citizen suits are filed under the Clean Water Act and RCRA, which mandate 
that potential violators produce elaborate and easily accessible records and 
authorize large fines that can be avoided through settlements with offsetting 
payments to environmental groups; 4) Clean Water Act citizen suits are dis-
proportionately targeted at private firms rather than municipal governments, 
which generate much more water pollution; and 5) the violations themselves 
are often trivial. Repealing citizen suit provisions, particularly for environmen-
tal laws that authorize large monetary fines, would help some environmental 
groups refocus on activities that actually enhance environmental quality and 
thus would be better for environmental protection.



20
P

E
R

C
 P

O
LI

C
Y
 S

ER
IE

S

AFTERTHOUGHT: A HISTORICAL NOTE

The best analogies to citizen suits are bounty hunters rewarded for 
successful prosecution and informers acting as private criminal 

prosecutors (Bloomquist 1888, 363–68, Greve 1990, 343–50). These have an 
interesting but somewhat sordid history. 

In 1692, the British Parliament offered a public reward of forty pounds 
for apprehension and prosecution of highwaymen, and over the next fifty 
years public rewards were provided for many other crimes. The first historical 
record revealing a problem with the system is the 1732 conviction in London 
of a man who attempted to prosecute an innocent person as a highwayman 
in order to collect the reward (Langbein, 1983,108).

Apparently, extortion based on the threat of falsely turning someone in 
for a reward was not uncommon, but this problem did not really come to 
public attention until 1754, when “there broke one of the greatest scandals 
ever to taint the administration of criminal justice in England, the Macdan-
iel affair. It came to light that a gang had been prosecuting innocent men to 
their deaths in order to collect reward money”(Langbein 1983, 105–106). 
This scandal revealed the flaws in the public reward system. Nevertheless, 
the system continued to function into the nineteenth century.

Informers acting in private criminal prosecution also have a long his-
tory in England. As Bloomquist (1988, 364) notes, “Several features of these 
common informer statutes led to abuse and eventual abolition of [such] suits 
in England.” For one thing, most of these suits were brought against what 
might be called victimless crimes or vices rather than crimes that harmed 
other people or property. Many environmental citizen suits are similar in this 
regard, since they can be brought for technical violations having no measur-
able environmental consequences, by individuals who have not been directly 
impacted by the violations.

Another problem was that these statutes were widely seen as overtly 
biased against some classes (e.g., the poor). In a parallel way, environmental 
citizen suits predominantly target a single group, businesses. In addition, pri-
vate informer prosecutions created disrespect for the laws that allowed such 
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suits as well as for their enforcers. As Radzinowicz (1982, 139) explains, the 
private prosecutors were perceived not as “legitimate spokespersons for the 
public interest but rather as ‘unprincipled pettifoggers’ whose office [was] a 
nuisance and ‘an instrument of individual extortion, caprice and tyranny.’” 
How long will it be before environmental groups pursuing citizen suits will 
be perceived in this way? 

In the United States, private informers also enforced various laws through 
most of the nineteenth century (Greve 1990, 343). Problems similar to those 
in England developed, and by the mid-1900s, such proceedings were severely 
restricted and little used. Environmentalists attempted to revive the power 
to instigate private prosecutions by bringing actions under the Rivers and 
Harbors Act of 1899, but the courts did not accept the argument that this 
act authorized such suits (Bloomquist 1988, 366). Congress took care of this 
roadblock by authorizing citizen suits. 

In my view, the courts were justified in their refusal to allow such actions,  
and Congress was wrong. Let us hope that it will not take as long for Americans 
to discover this as it did for England to end its public reward system and for 
American states to restrict private informer prosecution.
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NOTES

1. Federal environmental statutes with such provisions include the Toxic 
Substances Control Act (TSCA), the Endangered Species Act (ESA), the 
Surface Mining Control Act (SMCA), the Marine Protection, Research, and 
Sanctuaries Act (MPRSA), the Deep Seabed Hard Mineral Resources Act 
(DSHMRA), the Deepwater Port Act (DPA), the Energy Policy and Conser-
vation Act (EPCA), the Ocean Thermal Conservation Act (OTCA), the Safe 
Drinking Water Act (SDWA), the Noise Control Act (NCA), the Resource 
Conservation and Recovery Act (RCRA), the Superfund Amendment and 
Reauthorization Act (SARA), the Clean Water Act (CWA), the Outer Con-
tinental Shelf Lands Act (OCSA), the Air Pollution and Control (Clean Air) 
Act (CAA), the Comprehensive Environmental Response, Compensation 
and Liability Act (CERCLA), and the Emergency Planning and Community 
Right to Know Act (EPCRA). Federal statutes that do not have such provi-
sions are the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA), the 
Marine Mammal Protection Act (MMPA), and the National Environmental 
Policy Act (NEPA), although citizen suit cases apparently are brought under 
NEPA (May 2003, 2). Information regarding citizen suit actions under NEPA 
is not readily available, however. Many states have also passed citizen suit 
authorization for prosecution of some or all of their environmental legisla-
tion (DiMento 1982), but this essay focuses on citizen suits under the federal 
environmental statutes.

2. The dominance of environmental groups in citizen suit actions has 
continued, as roughly two-thirds of all the citizen suits filed from 1970 through 
2001 were initiated by environmental groups (May 2003).

3. Friends of the Earth, Inc. v. Laidlaw Environmental Services, Inc., 528 
U.S. 167 (2000).

4. Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992) is of particular 
importance.

5. May (2003, 2) explains that information on citizen suits under NEPA and 
ESA are not easily obtainable, for instance, but they clearly are pursued. Even add-
ing data on suits filed under NEPA and ESA would not provide the full picture. 
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For instance, see Vahey’s (1997a, 1997b) discussion of EPCRA citizen suits.
6. See for instance CAA §§ 304(d), 307(f), 42 U.S.C. §§ 7604(d), 7607(f); 

RCRA § 7002(e) 42 U.S.C. § 6972(e) (2000).
7. Pennsylvania v. Del. Valley Citizens’ Council, 478 U.S. (1986) at 564.
8. See Babich (2003, notes 155 through 162) for citations to numerous 

cases in which such awards were approved.
9. See Babich (2003, notes 163 through 168) for citations to numerous 

cases in which awards for such activities were approved.
10. They also increase their credibility and therefore bargaining power 

with other actual or potential defendants, and they may also be able to attract 
more dues-paying members who feel that their dues are being spent to pursue 
and punish those actually causing environmental damages (Greve 1990, 79; 
Barnett and Terrrell 2001, 14–15).

11. The remainder of the notices of intent to sue in Table 2 are almost all 
filed under RCRA (the only exception is five notices under MPRSA from 
1999) regarding violations relating to the Solid Waste and Emergency 
Response Division (May 2003, 15). Notices of intent to sue under RCRA 
apparently have been rising relatively rapidly so they supposedly exceed the 
number under the Clean Water Act by a small amount over the time period 
represented in Table 2.

12. Clean Water Act citizen suits focus on recent and frequent violations 
of permit limits, reflecting the facts that 1) isolated violations are not likely to 
be punishable (40 C.F.R. § 122.41 [n] [1989]); 2) the courts have ruled that 
Clean Water Act citizen suits must address “ongoing” violations (Hamker v. 
Diamond Shamrock Chem. Co., 756 F.2d 392, 395 [5th Cir. 1985]); Gwalt-
ney of Smithfield v. Chesapeake Bay Found., 484 U.S. 49, 64 [1987]; and the 
CWA § 505, 33 U.S.C. § 1365 [a][1][1988] also appears to direct citizen suits 
against ongoing violations rather than past violations [Greve 1990, 349]); and 
perhaps more importantly (3) “settlement awards are likely to increase with 
the number of alleged violations” (Greve 1990, 362).

13. The same point applies to the EPA. Yet, as Greve (1990, 379) noted, the 
EPA has chosen a technology-based set of regulatory standards and a “strong 
bias” towards regulation of point sources that can be required to monitor their 
discharges and report them to the EPA. These sources are easier to regulate, 
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14. For instance, the Tar-Pamlico River in North Carolina was declared 

nutrient-sensitive in 1989, but all point source dischargers were in compliance 
with their permits (Adler 2001a). These point sources only accounted for 15 
percent of the nutrient discharge in the river basin, however.

15. Treatment before land disposal clearly makes some waste residue harm-
less, and yet Congress mandated that land disposal facilities for all treated waste 
meet strict technological requirements such as double liners, leachate collection 
systems, and leak detection systems. See RCRA § 3004, 42 U.S.C. § 6924(o) 
(2000). The only way for a waste site to avoid the high cost of maintaining such 
technical standards even for harmless waste is for the regulated entity to petition 
for delisting and demonstrate that “the waste no longer meets any of the criteria 
for which it was listed, and that it is not hazardous because of any other factor 
reasonably identified by the EPA” (RCRA §3001 [f], 40 C.F.R. § 260.22 [2002]), 
an effort that clearly can require litigation for success (see American Chemical 
Council v. EPA, 337 F. 3d 1060 [D.C. Cir 2003], and McLouth Steel Products v 
Thomas, 838 F.2d 1317, 1319 [D.C. Cir. 1988]).

16. RCRA § 42 U.S.C. § 6972(a)(1)(B) (2000). See also Albany Bank & 
Trust v. Exxon Mobil Corp., 310 F.3d 969, 970 (7th Cir. 2002). 

17. Me. People’s Alliance v. Hotrachem Manufacturing Co., 211 F. Supp. 2d 
237, 247 (D. Me. 2002).

18. See City of Toledo v. Beazer Materials & Services 833 F. Supp. 646, 656 
(N.D. Ohio 1993); Environmental Defense Fund v. Lamphier 714 F.2d 331 (4th 
Cir. 1983).

19. Critics of citizen suits obviously have made a number of the arguments 
used here. Many are frequently cited in this presentation. See for example 
Greve (1990), Adler (2001a), Barnett and Terrell (2001). Even if these argu-
ments are not convincing, others should be considered before concluding that 
such suits should be authorized. For instance, Bloomquist (1988) raises seri-
ous concerns about the impact of citizen suits on the rule of law, Charles Abell 
(1995) concludes that environmental citizen suits are unconstitutional, and 
Rossi (1997, 178) focuses on the “negative spillover effects on another political 
ideal, deliberation.”

20. American Canoe Association v. EPA 138 F. Supp. 2d 722 739 (E.D. 



U
N

N
A

T
U

R
A

L 
B

O
U

N
T

Y
 | 

B
ru

ce
 L

. B
en

so
n

25

Va. 2001).
21. Most supporters of citizen suits do not even acknowledge the incen-

tive problems raised here. For a relatively small sampling of such support, see 
May (2003), Appel (2003), Shermer (1999), Spragins (2000), Smith (1990), 
Florio (2000), Longfellow (2000), Azzaro (2000), Buzbee (2001), Berger 
(2000), Feld (1994), Vahey (1997b), Jeffery (2002), and references in Greve 
(1990, 341, notes 9 and 10).

22. For a more detailed analysis, see Benson (2005).
23. There are many other reasons to question the public-interest charac-

terization of environmental law. In this regard, see for a few examples Adler 
(2000, 2001a, 2001b, 2002); Barnett and Terrell (2001); Benson (2005); Greve 
(1990, 1992); Guana (1998); Maloney and McCormick (1982); Pashigian 
(1985); Yandle (1983, 1985, 1989, 2000); and Zywicki (1999, 2002).
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Most environmental statutes allow citizens to sue companies for violating the 
statutes or their regulations. Most such citizen suits are not filed by individu-

als, however, but by environmental organizations. 

In this essay, Bruce L. Benson, DeVoe Moore Distinguished Research Professor at 
Florida State University, reveals that the rewards to filing citizen suits, as well as the 
ease of filing them, have distorted the incentives of some environmental groups. 
Such groups are putting substantial resources into litigation—even when the litiga-
tion involves only minor technical violations rather than environmental harm. The 
reason appears to be financial reward. 
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“In purpose and effect, citizen suit provisions are an off-budget 
entitlement program for the environmental movement.”

—Michael Greve (1990, 341)


