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THE DEBATE

Water, Water, Nowhere:  
California Faces an Epic Drought

As is well known, the western states 
have been suffering from a crippling 
drought for the past several years 

that has jeopardized agriculture, power 
generation, manufacturing, wildlife, and 
human consumption. This debate will look 
at how California is facing its water short-
ages, so acute that Governor Jerry Brown 
has issued an unprecedented executive 
order mandating drastic cuts in urban wa-
ter usage and has separately pushed new 
efforts involving voluntary water transac-
tions and improved efficiencies.

But will that be enough? The web of 

laws and policies governing the state’s 
water supplies, uses, and allocations is 
a complex one.

What changes are needed to help make 
California’s water supplies more sustain-
able over the long term and better able to 
respond to periods of drought? Is water 
marketing an important component to se-
curing the state’s water future, and if so, 
what is needed to make it flourish? Are 
changes in state and/or federal regula-
tion and policy necessary and appropri-
ate to ensure adequate water supplies for 
cities, power, agriculture, and industry?



S E P T E M B E R / O C T O B E R  2 0 1 5  |  53
Copyright © 2015, Environmental Law Institute®, Washington, D.C. www.eli.org. 
Reprinted by permission from The Environmental Forum®, Sept./Oct. 2015

Ellen Hanak
Director, Water Policy Project
Public Policy Institute of 

California
 

“And like all meaningful 
reforms, ours will require 
overcoming institutional 
and political hurdles 
and objections from 
those who prefer the 
status quo.”

“Playing the blame game 
squanders an important 
opportunity to prepare 
for a future of more 
frequent and intense 
droughts driven by the 
changing climate.”

Chris Scheuring
Environmental Attorney

California Farm Bureau 
Federation

“The policy focus brought 
to water supply by this 
crippling drought offers 
opportunities to talk 
through some concepts 
that have long been lost 
in political gridlock.”

Frances Spivy-Weber
Vice-Chair

California State Water 
Resources Control Board

Reed Watson
Executive Director

 Property and Environment 
Research Center

“By reforms that 
encourage water transfers 
without eroding water 
rights or environmental 
protections, California 
can mitigate the

  effects of water scarcity.”

“Water rates of both 
private and public 
entities should be 
regulated to ensure all 
water agencies invest in 
the fixed costs of water 
infrastructure and 
services.”

Andrew Fahlund
Deputy Director

California Water Foundation

William Hasencamp
Manager, Colorado River Resources
Metropolitan Water District 

of Southern California

 “We need to both ramp 
up our development 
of local water projects 
and conservation, as 
well as find a way to 
allow cooperative water 
transfer programs.”
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construction of new housing develop-
ments, and drilling new wells. This 
is no different from banks requiring 
that loan applicants have a sufficient 
income before writing a mortgage. 

Without assurances of available 
water, increasing demand on limited 
supply will result in conflicts between 
neighbors, dried up rivers, dropping 
groundwater levels, and damage to 
infrastructure as land sinks beneath it. 
This does not mean that development 
must cease, but that local governments 
must require proof of a reliable water 
supply. Where supplies are not avail-
able, new farms or subdivisions may 
turn to the marketplace and acquire 
water from older or less profitable 
enterprises, or by investing in greater 
conservation and efficiency. 

In fact, water markets and trading 
will be valuable tools as water sup-
plies become less reliable and demand 
increases. But they must be structured 
to avoid doing harm — to adjacent 
water rights holders, lower income 
and disenfranchised communities, 
and the ecosystems from which water 
is withdrawn. If designed and imple-
mented appropriately, however, water 
markets can support the needs of all 
those interests. Ensuring they do will 
require policy changes, improvements 
to information systems, and money.

It is hard to believe that California 
— home of Big Data — lags behind 
many other states in its systems for 
monitoring, measuring, tracking, and 
evaluating its most valuable resource. 
This shortcoming affects the ability of 
the state to regulate those who overuse 
and prevents implementation of a 
robust market. Significant portions of 
California’s water rights information, 
for example, are housed in hard-to-
access file cabinets. Monitoring the 
exercise of water rights is further con-
strained by an incomplete, antiquated 
network of gauges and sensors. And 
this is even more pronounced relative 
to groundwater. It is hard to live on a 
budget without adequately tracking 
income or expenses. California must 
make the necessary investments and 
policy changes to improve its informa-

tion systems to facilitate sustainable 
management of its water.

Most of the monies used to pay for 
water infrastructure and management 
come from local ratepayers. A number 
of California’s constitutional provi-
sions enacted in the name of govern-
ment accountability now conflict with 
the ability of local water agencies to 
pay for their operations. 

Efforts to pay for innovative proj-
ects like capturing and treating storm-
water, for instance, as well as attempts 
to structure fees to encourage conser-
vation and protect lower income cus-
tomers, will continue to fail without 
changes to those laws. Those changes 
can be made in ways that enable those 
agencies to practice modern manage-
ment and use the best technology, 
while maintaining transparency and 
accountability. 

At the same time, there are criti-
cal needs — regional infrastructure 
projects, operation of drinking water 
systems for disadvantaged communi-
ties, restoration of ecosystems, and 
establishment of advanced informa-
tion systems — that cannot be easily 
supported by funding from local water 
agencies. Rather than continuing 
to rely on general obligation bonds, 
however, California should establish 
a drought preparedness fund, collect-
ing a few dollars each month from all 
water users, to pay for such critical 
needs. Such a funding mechanism 
would help prepare the state for future 
drought, enhance our quality of life, 
and increase economic prosperity. 

The drought and the fundamental 
problems it has exposed constitute a 
crisis for all Californians. Rather than 
continuing to cast blame and swing 
from one crisis to another, we need to 
work together to put in place modern 
solutions to historical challenges.

Andrew Fahlund is deputy director of the 

California Water Foundation, an initiative of the 

Resources Legacy Fund. Previously Mr. Fah-

lund served as executive director of Water in 

the West at Stanford University and as senior 

vice president for conservation with American 

Rivers in Washington, DC.

Key Reforms and 
Collaboration the 
Best Path Forward

Andrew Fahlund

All of the finger pointing — “it’s 
the almonds” or “it’s the fish” 
— does not help us deal with 

California’s historic drought. In fact, 
the blame game more likely squanders 
an important opportunity to prepare 
for a future of more frequent and in-
tense droughts driven by the changing 
climate.

The best path forward instead 
is one built of innumerable small, 
individual actions enabled by a few 
key policy reforms and public invest-
ments. For California to emerge from 
this drought remaining as the global 
agricultural leader, home to some of 
the world’s most stunning rivers, es-
tuaries, and coastlines, and one of the 
largest and most innovative economies 
in history, will instead take coopera-
tion, effective leadership, and hard 
work.

There are reasons to be optimistic. 
Last year, California accomplished 
what the New York Times described as 
“historic,” when its legislature passed 
a comprehensive law to sustainably 
manage groundwater. That landmark 
achievement was quickly followed by 
voter approval of a $7.25 billion water 
bond to help pay for infrastructure, 
environmental restoration, and water 
for disadvantaged communities. In ad-
dition, large portions of the state have 
already met or exceeded the required 
25 percent cut in water usage called 
for by Governor Jerry Brown. Such 
achievements illustrate the power of 
cooperation and leadership, but they 
will not be enough.  

What more must California do? 
The most obvious thing is to stop 
making the situation worse. This 
means that local governments must 
ensure an adequate water supply 
when issuing permits for conversion 
of land to more water-intensive crops, 
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The Drought Is a  
Vital Stress Test  
for the Future 

Ellen Hanak

Droughts are a regular feature 
of California’s climate. As the 
current drought continues 

into its fourth year, it gives the state 
an opportunity to see what’s work-
ing, what’s not, and what we need to 
do to increase our resilience to future 
droughts and a changing climate. 

As for what’s working well, 
urban areas are this drought’s suc-
cess story. Cities and suburbs made 
substantial investments in building 
resilience since the last major drought 
(1987–92), including new supplies, 
interconnections, conservation, and 
water trading. Urban areas are now 
investing in a new round of conser-
vation to reduce outdoor water use, 
and in additional projects to increase 
interconnections and harvest recycled 
wastewater and stormwater for water 
supplies.

Because California’s productive 
farming sector requires irrigation, 
agricultural areas are inherently more 
vulnerable. In 2014, approximately 
5 percent of cropland was fallowed, 
with total economic losses of more 
than $2 billion and 17,000 jobs. Yet 
farmers have adapted to minimize 
losses by increasing groundwater 
pumping, trading water, and reduc-
ing acreage of less-profitable crops. 

The drought has highlighted — 
and helped correct — a major weak-
ness in this strategy. Groundwater 
basins are an excellent drought re-
serve, but chronic overuse in normal 
and even wet years has lowered water 
tables and caused other problems 
like sinking lands. In 2014 the state 
enacted a historic new law to man-
age groundwater basins for the long 
term. This will take time to imple-
ment, but it will be invaluable for 
boosting farm water reliability in the 
future.

Hardest hit has been the environ-
ment. The low flows and record-high 
water temperatures of this drought 
have put native fish like salmon on 
the brink. Wetland habitat has been 
reduced, threatening the millions of 
waterbirds of the Pacific Flyway, for 
whom California is a key stopover. 
Trees in California’s extensive forests 
are dying at a rapid pace, raising the 
chance of large, hot fires that threaten 
the ability of forestlands to recover. 

The environment doesn’t have 
the same kinds of adaptation tools 
as other sectors — it generally can’t 
pump more groundwater, for ex-
ample, in dry times. The troubling 
situation also reflects less investment 
in building drought resilience for the 
environment.   

Finally, the state’s water alloca-
tion system has been under strain. 
California’s seniority-based system 
of water rights — similar to those in 
other western states — was designed 
to accommodate droughts. But the 
state has lacked both the information 
and enforcement authority required 
to oversee and implement cutbacks 
needed to manage scarce supplies.

There are many improvements 
California could make to increase our 
resilience going forward. Here are 
two priorities.

First is improving management 
of our water rights and accounting 
systems: Despite being the hub of 
the information economy, California 
is behind many other western states 
when it comes to water information. 
California urgently needs to modern-
ize water accounting to support fair 
and transparent allocations during 
droughts. Adopting new technolo-
gies to monitor and predict water 
flow and quality is one piece of the 
equation. The other piece is requir-
ing more accurate measurement and 
timely reporting of water diversions 
and discharges by major water-right 
holders. Some progress has been 
made in closing this gap, with new 
legislation to improve water-use mea-
surement and reporting, but more 
needs to be done. State regulators 

also need more streamlined authority 
to enforce water use restrictions (or 
“curtailments”). These improvements 
would help ensure that scarce water 
is being used fairly. They would also 
make it easier to trade water, which is 
an important way for cities and farms 
to lessen the cost of drought.

The second element is environ-
mental drought management. State 
and federal fish and wildlife agen-
cies — working closely with water 
managers — have undertaken great 
efforts to reduce the environmental 
harm of this drought. But the focus 
has mostly been on emergency stop-
gap measures, such as fish rescues, be-
cause few investments were made in 
advance to reduce drought impacts.

We need to get better prepared. A 
promising model comes from Austra-
lia, which endured a severe, decade-
long drought earlier this century. 
In the midst of that drought, the 
Australian state of Victoria developed 
and began implementing a drought 
management plan to improve the 
resilience of native biodiversity. 

The plan set clear objectives for 
drought management and identified 
key river segments and minimum 
flows needed to maintain species 
of concern. It also devoted funding 
to improve habitat and to purchase 
additional water to support criti-
cal environmental needs. Some of 
this funding comes from a small 
surcharge on both urban and agri-
cultural water bills. California needs 
such a plan, and the funding to put it 
into action.

Making these changes will entail 
some costs. And like all meaningful 
reforms, it will require overcoming 
institutional and political hurdles and 
objections from those who prefer the 
status quo. But it will enable Cali-
fornia to take advantage of this stress 
test to reduce the economic and envi-
ronmental costs of future droughts. 

Ellen Hanak is director of the Water Policy 

Center at the Public Policy Institute of Califor-

nia, a nonpartisan research institute dedicat-

ed to informing and improving public policy.
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region’s water demands are met by 
recycled water, with that figure pro-
jected to double in the near future. 
In 2015, Metropolitan approved the 
largest turf-removal program in the 
nation’s history, allocating $350 mil-
lion. It was fully subscribed within 
three months.

Even with the investments in 
storage and local projects, the need 
for reliable imported water supplies 
is essential, including the oppor-
tunity for dry-year water transfers. 
Over the last two years, water sup-
plies from the State Water Proj-
ect have been at an all-time low. 
Agencies have been receiving less 
than 15 percent of their contracted 
supplies. With the reduced sup-
plies from the Sacramento River, 
Metropolitan focused on its Colo-
rado River supplies, implementing 
programs and exchanges to fill its 
aqueduct to offset the low supplies 
from the Sacramento. During this 
historic drought we’ve obtained 
70 percent of our water from the 
Colorado River, with two thirds of 
those supplies derived from trans-
fers and exchanges. 

In order to obtain the increased 
amounts of the Colorado River 
water needed, Metropolitan devel-
oped water transfers and exchanges 
outside of our state boundaries to 
complement our in-state agricultur-
al water transfers. Those programs 
included funding the operation 
of a desalting plant in Arizona, 
implementing water conservation 
activities in Mexico, developing an 
interstate water-sharing agreement 
with Nevada, and storing conserved 
water in Lake Mead for use in dry 
times. 

But there is a catch with inter-
state water-sharing agreements. If 
Lake Mead were to fall to the level 
that reduced deliveries to water us-
ers, other states have asserted that 
California would be prohibited 
from implementing any interstate 
program that would provide it with 
more than its “basic apportionment” 
of Colorado River water. With first-

ever curtailments on the horizon, 
California may lose a valuable tool 
it has developed to help alleviate 
drought.

In 2007, the Colorado River ba-
sin states realized that storing water 
in Lake Mead provides multiple 
benefits, including increased power 
generation, improved access to rec-
reation, and increased water reliabil-
ity. The term “Intentionally Created 
Surplus” was coined to describe the 
process of storing conserved water in 
Lake Mead for later use. 

No agency took advantage of the 
ICS program more than Metropoli-
tan. During wet years in California, 
we backed off our Colorado River 
deliveries and stored the water in 
Lake Mead for use in dry years. 
At one point, our stored water in-
creased Lake Mead by six feet in 
elevation. We are using that water 
now, but when wet conditions re-
turn, we would be in a position to 
again store significant quantities of 
water in the reservoir. The poten-
tial prohibition on recovering that 
water makes storing water in the 
lake unattractive, and the benefits 
that all states gain from storing ICS 
evaporate. A policy is needed that 
encourages agencies to store water 
in Lake Mead during all reservoir 
conditions. 

Governor Jerry Brown has asked 
Californians to cut their water use 
by an average of 25 percent. Early 
indications are that many areas are 
meeting the governor’s mandate, 
but many are asking if there are 
things we can do to avoid these 
severe cutbacks in the future. To do 
that, we need to both ramp up our 
development of local water projects 
and conservation, as well as find 
a way to allow cooperative water 
transfer programs on the Colorado 
River to be available when wa-
ter from the Sacramento River is 
scarce. 

William Hasencamp is manager, Colorado 

River Resources, of the Metropolitan Water 

District of Southern California.

Programs to  
Help Out During  

the Dry Years
William Hasencamp

The ability to develop and 
implement water transfer 
programs on the Colorado 

River has been essential in enabling 
southern California to weather the 
historic western drought. But as 
additional programs are needed 
from the Colorado, the flexibility to 
implement new water-sharing ar-
rangements may be reduced in the 
near future.

The Metropolitan Water District 
of Southern California provides 
water to one in two Californians. 
In the 1990s, we developed a new 
approach to meeting the region’s 
water supply needs. Facing a six-
year drought, Metropolitan real-
ized that investments in the large 
water delivery projects that supply 
our region (the State Water Project 
from the Sacramento River and the 
Colorado River Aqueduct) were 
not sufficient to meet our dry-year 
water needs. To better prepare for 
future dry periods, Metropolitan 
developed an integrated resources 
plan, or IRP, comprising three com-
ponents: maintaining the existing 
level of imported water supplies; 
investing in storage and transfers to 
meet dry-year demands; and devel-
oping local supplies to meet future 
growth. 

Using the IRP as a road map, 
Metropolitan made significant in-
vestments in storage, including con-
struction of Diamond Valley Lake, 
which more than doubled our local 
surface water supplies, and acquir-
ing the right to store water in Lake 
Mead. Additionally, through water-
incentive programs, Metropolitan 
partnered with our member agencies 
to boost production of local supplies 
and increase conservation efforts. 
Today, about 10 percent of our 



S E P T E M B E R / O C T O B E R  2 0 1 5  |  57
Copyright © 2015, Environmental Law Institute®, Washington, D.C. www.eli.org. 
Reprinted by permission from The Environmental Forum®, Sept./Oct. 2015

T H E  D E B A T E

California Should 
Plan Forward on 

Water Supply
Chris Scheuring

This year, California’s parched 
landscape is baked by a fourth 
season of drought, under end-

lessly clear skies that belie the darker 
clouds of water policy in Sacramento 
and beyond. The steadier view, of 
course, is that this terrible drought 
will end — and the rains and snows 
will return to California, probably in 
quantities that wash away all of our 
parsimonious hand-wringing and 
have us fortifying levees and crossing 
our fingers that all of our water can 
make it to the sea before something 
gets wrecked. 

For that is the reality of Califor-
nia’s hydrology, likely to become 
more pronounced in the face of 
climate change: periods of the long, 
hard dry, sporadically punctuated by 
big floods. Among the certainties of 
the current teachable moment, how-
ever, is this: the policy focus brought 
to water supply issues in California 
by this crippling drought offers op-
portunities to talk through some 
concepts that have long been lost in 
political gridlock.

First, let’s acknowledge that the 
growing gap between California’s wa-
ter demands and the available supply 
is becoming increasingly structural in 
nature, likely to result in more years 
with too little water to go around. 
For more than a generation, system-
level infrastructure development 
has ground to a halt, at the same 
time that the state’s population has 
nearly tripled and we have overlaid 
a network of environmental laws to 
manage more water affirmatively for 
instream uses. 

It is no wonder that years of 
drought, perhaps increasing in their 
depth and periodicity, are hitting us 
harder and leaving larger numbers 
of Californians feeling an existential 

scarcity when it comes to the water 
they want or need.

Second, let’s acknowledge that 
there are ways out of this bottom. 
California has water resources over 
medium- and long-term horizons: 
it usually rains and snows, there are 
some big rivers in the state, and often 
the Sierra snowpack is abundant. 
Those resources are not incapable of 
being further harnessed, as the voters 
of the state recently recognized in the 
passage of Proposition 1, which allo-
cates $2.7 billion to development of 
additional storage facilities. 

These can come in the form of 
underground storage, through aqui-
fer replenishment, or in the form of 
new surface storage projects — and 
the most likely such surface projects 
are either offstream or upstream from 
existing dams, offering an intelligent 
tradeoff between reduced environ-
mental impacts and new water sup-
plies.

Of course, new runoff-based sup-
ply opportunities are not a game-
changer, against the magnitude of the 
growing problem and the reality of 
climate change. Many have observed 
that the fix really needs to have an 
all-of-the-above approach, which is 
a hard pull: desalination plants need 
to come on line in the coastal zone, 
more “purple-pipe” systems have 
to be developed in urban areas for 
water recycling, and all of California 
needs to continue to pursue a path of 
tighter and tighter conservation. 

So, too, is there a place for short-
term water markets, where willing 
sellers can address scarcity in a man-
ner that is calculated to protect third 
parties and source regions against 
the temporary movement of water 
elsewhere.

Third, however, let’s acknowledge 
that the sky is not falling, that Cali-
fornia is not Australia, and that it 
is not time to junk the water rights 
system. Opportunistically, there are 
some who have seized upon our cur-
rent drought mindset to advance 
those ideas, asking us to believe that 
it is not water scarcity that is the 

problem by dragging the red herring 
of re-allocating that scarcity across 
our doorstep. This might appeal to 
some, but in the larger context a wa-
ter rights system is just a method for 
allocating a scarce water resource, and 
changing it up without addressing 
the underlying scarcity is just a game 
of musical chairs. Changing water 
rights will not make one additional 
drop of water available to California’s 
citizens and their environment, and 
will not change the fact that someone 
will be wanting for water in a system 
that is considerably more flush than 
Australia’s.

Since statehood, California’s land-
scape has been developed in the first 
instance by land and water rights that 
facilitated human settlement and in-
vestment, and in the second instance 
by public and private water infra-
structure calculated to smooth out 
the periodicity of water availability. 
Along the way, new environmental 
sensibilities have come to the fore, 
and we are presented with striking 
evidence that our year-to-year hydrol-
ogy is likely to become even flashier. 

There are, indeed, lots of things 
we can and should consider in 
making decisions about using the 
water that comes to earth within 
California’s borders, most of which 
are more susceptible to broader and 
more positive outcomes than simply 
re-dividing a pie by changing the 
rules, or imitating our good (but 
parched) neighbors Down Under. 
As we go forward, re-managing and 
building upon our current system, 
most of all we should perhaps be 
mindful of John Steinbeck’s pre-
scient observation in East of Eden: 

“And it never failed that dur-
ing the dry years the people forgot 
about the rich years, and during the 
wet years they lost all memory of the 
dry years. It was always that way.”

Chris Scheuring is an environmental attor-

ney at the California Farm Bureau Federation 

specializing in water resource issues. He 

also farms walnuts, almonds, and citrus in 

the Sacramento Valley.
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explicitly includes commercial, in-
dustrial, and institutional properties 
in the campaign to reduce water use, 
and it adds prohibitions for potable 
water use on turf in roadway median 
strips and outside newly constructed 
homes and buildings not served by 
drip or micro spray systems. 

The State Water Resources Con-
trol Board and the California Public 
Utilities Commission were directed 
to develop rate structure and pricing 
mechanisms to maximize water con-
servation. The Department of Water 
Resources was directed to update 
the Model Landscape Ordinance 
to include use of gray water, on-site 
stormwater capture, and limitations 
on artificial turf. 

Farmers have additional report-
ing requirements for water diversion 
and use, and large farms of over 
25,000 acres must develop drought 
management plans. Smaller farms 
of 10 to 25,000 acres must also 
develop Agriculture Management 
Plans with a drought contingency 
element. The governor’s execu-
tive order sped up deadlines just 
adopted in late 2014 in the new 
groundwater law, for high- and 
medium-priority basins to organize. 
Water transfers and exchanges were 
encouraged, as was a public infor-
mation campaign advising on what 
people could do to prevent wildfires 
and save water.

This is not enough, but the incre-
mental, steady escalation of actions 
seems to be both understood and 
appreciated by the public, the me-
dia, and many water agencies. The 
focus on what individuals can do 
has led to many diverse and largely 
positive responses. Entrepreneurs are 
also seeing California as a place for 
innovation and investment.

Is there an increased role for wa-
ter markets? Yes, but there are many 
steps that must be taken before 
markets will work, though there are 
examples of success already in Cali-
fornia. In the Mojave, with strong 
support from the Mojave Water 
Agency, sub-basins can fallow land 

and sell water to neighbors, and they 
can buy supplemental water. The 
price of water is clear; data collec-
tion assures everyone that the trans-
action is real and can be verified. 
These elements and the trust they 
engender, however, are not present 
yet in much of California.

Here are my recommendations 
for changes in regulations or policy 
that will improve the current condi-
tions for water management:

First, the State Water Resources 
Control Board should be put in 
charge of collecting all water use 
data. It should coordinate with state 
energy, water, and climate agencies 
and make data on these inter-con-
nected elements transparent to all.

Second, the inter-agency Water 
Energy Technology Program, en-
visioned in the 2015 order, should 
establish a clear, sustainable role 
for state government in promoting 
water-saving technologies for all sec-
tors, including outreach and educa-
tion.

Third, funding sources, beyond 
bonds, should be established to en-
able greater, sustainable local invest-
ments in water-saving technologies 
and infrastructure.

Fourth, water rates of both pri-
vate and public entities should be 
regulated to ensure all water agen-
cies invest in the fixed costs of water 
infrastructure and services, with 
their income decoupled from selling 
water.

Fifth, water agencies should be 
encouraged, and ultimately required, 
to consolidate to make it easier to 
adjust in the future to water and cli-
mate variability. Currently, there are 
thousands of water agencies, many 
unprepared to respond to water cri-
ses adequately and fairly.

This list is a beginning of what 
we need to do, as a state. The good 
news is we are off to an encouraging 
start. 

Frances Spivy-Weber is vice chair of the 

California State Water Resources Control 

Board.

Off to a Good 
Start, But We  

Need to Do More 
 Frances Spivy-Weber

California Governor Jerry 
Brown issued an execu-
tive order in 2014 aimed 

at reducing water use primarily in 
the urban sector. The mandatory 
measures were no-brainers like “do 
not wash sidewalks and driveways 
with potable water.” It also required 
larger urban water agencies to re-
port monthly on water usage and to 
voluntarily reduce water use by 20 
percent statewide. This mandatory 
monthly reporting was new to state 
and local agencies, but it had the 
effect of making water-use numbers 
more accessible to the media and the 
public.

A year later, however, water agen-
cies and their customers were far 
from the 20 percent target, so the 
governor issued a new executive 
order to raise the bar. Water use re-
ductions were no longer voluntary; 
they were mandatory. The target 
was no longer 20 percent, but 25 
percent. The 2015 order empha-
sized enforcement for those not 
complying; it included planning 
and reporting actions agriculture 
must take and engaged agencies, 
like the California Energy Com-
mission, to work with other state 
agencies to provide incentives for 
technologies to address both energy 
and water conservation — with 
dual climate change benefits and a 
jobs stimulant to boot.

Among the specifics of the ex-
ecutive order are a Department of 
Water Resources initiative to replace 
50 million square feet of lawn; an 
initiative to implement a statewide 
appliance rebate program; and a 
Water Energy Technology program 
to deploy innovative technologies in 
the business, industry, residential, 
and agricultural sectors. The order 
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T H E  D E B A T E

Tapping Water 
Markets in  
a Dry State
Reed Watson

California’s drought has reached 
epic proportions. The three 
years between 2011 and 2014 

were the driest in the state’s recorded 
history. Last winter’s snowpack, total-
ing a meager 5 percent of the annual 
average, was the lowest on record. And, 
according to the U.S. Drought Moni-
tor, nearly half of the state is experienc-
ing exceptionally dry conditions, the 
most severe category on the scale.

The lack of moisture is wreaking 
havoc on the state’s economy, with 
the agriculture industry hardest hit. 
Economists at the University of Cali-
fornia at Davis recently estimated the 
drought’s 2014 agricultural impacts 
at $810 million in lost crop revenues, 
$454 million in increased groundwa-
ter pumping costs, and $203 million 
in lost livestock and dairy revenues.

The environmental toll is simi-
larly devastating. Without suffi-
cient stream flows, fish populations 
throughout the state have plummet-
ed. Meanwhile, the exceptionally dry 
conditions have increased the num-
ber and severity of wildfires, with 20 
percent more wildfires recorded in 
2014 compared to the previous-five-
year average.

Given the media coverage of the 
drought and its impacts, one might 
think water scarcity is a new or tem-
porary phenomenon in California. 
It is not. For decades, water supplies 
have been insufficient to satisfy all 
the demands of California’s growing 
population. With the state’s popula-
tion projected to increase from 38 
to 44 million people by 2030, water 
scarcity will be a fact of life in Cali-
fornia regardless of short-term pre-
cipitation trends. 

The question moving forward is, 
What can California do to make the 
most of its scarce water resources?

The answer: embrace water mar-
kets. Water markets allow users to 
cooperate rather than fight over wa-
ter. They also force users to consider 
the full cost — the scarcity value 
— of their water consumption. If a 
city, farm, or industrial facility can 
use less water and transfer the savings 
to others in the market, they have a 
financial incentive to conserve.

To be sure, California law already 
allows users with water rights to 
transfer them. However, after adjust-
ing for population and land area, 
the number and volume of water 
transactions is lower in California 
than in several other western states. 
In particular, short-term transfers 
and privately funded acquisitions for 
environmental flows are increasingly 
rare in California. 

The primary inhibitor to such 
water trading is the bureaucratic bur-
den: the transfer review process must 
conclude a proposed transfer will 
not infringe on the rights of other 
water users or degrade the quality of 
California’s environment. The process 
can take several months. That is more 
than enough time to render a pro-
posed transfer useless. And yet, these 
are valid and needed checks on the 
market. The challenge is to encour-
age water marketing in a way that 
respects existing rights and allows for 
the expression of environmental de-
mands. Here are three ideas. 

First, the state must shift the bur-
den of proof in the transfer review 
process. Currently, the “no injury” 
rule requires petitioners to show that 
a proposed transfer will not injure 
other rights holders or the environ-
ment. Proving such a negative can 
be exceedingly difficult given the 
interconnectedness of water rights 
in California. Shifting the burden of 
proof, even partially, to opponents 
of a proposed transfer would likely 
eliminate frivolous challenges to so-
cially beneficial and environmentally 
sound water transfers.  

Second, the state must embrace 
groundwater banking. Storing wa-
ter underground during wet years 

to later consume in dry years offers 
California an effective way to smooth 
consumption across periods of incon-
sistent precipitation. 

However, subtle changes to the 
state’s water laws are needed to tap 
the full potential of groundwater 
banking. Specifically, banks should 
be allowed to store conserved water 
without first specifying when, by 
whom, and for what purpose the wa-
ter will ultimately be used. Under the 
auspices of preventing speculation, 
the state currently requires this infor-
mation, but this rigidity reduces the 
marketability of the stored water and, 
thus, the incentive to conserve in the 
first place.

Finally, the state should direct wa-
ter law cases to judges with water law 
expertise. California’s water laws are 
highly complex, and the resolution of 
water disputes is consequently slow 
and unpredictable. Directing water 
law cases to judges with expertise 
would likely accelerate and improve 
the resolution of those cases, thus 
making water rights more secure and 
more easily transferable. 

Obviously, none of these policy 
proposals will magically increase pre-
cipitation in California. And, com-
pared to the more radical proposals 
to overhaul the state’s water law, 
these reforms are admittedly modest. 
However, these ideas do offer a start-
ing point for Californians to embrace 
water marketing as a way to make 
the most of the state’s scarce water 
resources.

By adopting these and other re-
forms that encourage water transfers 
without eroding water rights or en-
vironmental protections, California 
can mitigate the economic and envi-
ronmental effects of water scarcity in 
the short term (droughts) and into 
the future.
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